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THE NEW CHINA AND HER RELATION TO THE
WORLD ^

V. K. WELLINGTON KOO

Minister from China to the United States

THE subject for my paper is The New China and Her

Relation to the World. In the presence of this dis-

tinguished assemblage, composed as it is of special

students on the various problems of international relations, I

feel there is scarcely any phase of that subject which is not

already familiar to many of you. I shall therefore proceed,

with your permission, merely to emphasize some facts which

it appears to me important to consider in the study of the

problems before us.

One of these facts is that the Chinese people are a progres-

sive people. It was only fifty years ago, in 1868, that Anson

Burlingame, in response to the welcome extended to him by

the citizens of New York as the head of the first Chinese

diplomatic mission sent abroad, announced that China was
" ready to take upon her ancient civilization the graft of your

civilization." Since that time progress in the modernization

of China has been very rapid.

Politically, she has since been able to lay at least a founda-

tion for constitutional and representative government; she

has adopted a constitution and established a parliament in

Peking and legislative assemblies in the provinces; she has

organized a police on a modern basis ; she has revised a great

part of her laws to suit changed conditions of life, and built

up a system of courts along the lines of an independent judi-

ciary ; she has created a modern army and the nucleus of a

navy. More than all this, she has succeeded in throwing off

an alien yoke which weighed her down for two hundred and

1 Address delivered at the National Conference on Foreign Relations of the

United States, held under the, a^spices of the Academy of Political Sciencfrj

at Long Beach, N. Y., May 3^, 1-917. " /
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4 CONFERENCE ON FOREIGN RELATIONS [Vol. VII

sixty-seven years. In discarding the doctrine of divine king-

ship which prevailed in China for thousands of years and in

reconstructing her government on the principle of sovereignty

vested in the people as a body, she has thrown autocracy over-

board and is putting her house in order under the aegis of

democracy.

In the field of education China has abolished the system of

literary examinations which obtained in that country for at

least a thousand years, and has established in its place through-

out the countn/ schools and colleges to train her citizens ; she

has abandoned classics as the chief subject of study and has

embodied arts and sciences in the school and college curri-

culum. Whereas the work of education was formerly left

largely to the people to organize and promote, the govern-

ment has now created a ministry of education to discharge this

responsibility.

As regards facilities for transportation and communication,

she now possesses 6,500 miles of railroad in actual operation

and many miles more in construction, 127,000 miles of tele-

graph lines, and half a dozen wireless stations. Steamships

now ply busily back and forth on her coast and inland waters.

The streets in some of her cities are traversed by electric rail-

ways and crowded with all kinds of modern vehicles. There

is hardly any modern invention conducive to comfort or con-

venience that is not eagerly wanted by the people, who, as it

were, but yesterday manifested opposition to railroads and

telegraphs for fear of disturbing the spirits of wind and water.

Besides, her attitude toward foreign commerce has also un-

dergone a radical change; instead of being indifferent to it,

she is now eager to promote it to the best of her ability. It

will be recalled that in 1867 there were only sixteen ports

opened to foreign trade ; today there are more than a hundred

places where foreigners can take up residence and open per-

manent business establishments. China's foreign trade has

grown almost tenfold in half a century—from less than two

hundred million dollars silver in 1867 to nearly a billion and

a half in 1916.
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Side by side with the growth of foreign trade has been the

progress of industrial development. Many parts of China are

dotted with mines operated by scientific methods and factories

equipped with modern machinery. In a great number of the

larger cities the aspect is much like the busy manufacturing

centres in the United States; there, as here, the blue of the

sky is soiled by the clouds of smoke emitted incessantly from

the chimneys of big factories, and the still air is disturbed by

the hum of machinery, the scream of whistles, the roar of

trains, and all the voices of progress familiar to you.

Nor has the progress of China been confined to the political,

intellectual and material advancement of the nation ; spiritual

and social reforms have also made much headway. The vicious

habit of opium smoking, which lowered the vitality of the

Chinese race and jeopardized the moral life of the nation for

more than a century, has now been completely suppressed,

along with the prohibition of the sale and cultivation of the

poppy which yields the drug. The successful abolition of

footbinding, a practice which dated back in its origin to the

ninth century and which for centuries was dictated as a

necessary adornment of refined womanhood, is but another

example of the vigorous spirit of change and betterment that

is latent in the Chinese race.

These marks of progress have all been made in the last fifty

years; and fifty years is a very short period for effecting re-

forms which involve, as is the case of China, a change of con-

ceptions which, through centuries of inculcation, have acquired

something of the spontaneity of intuition, and the abandon-

ment of practices which, by the force of habit formed from

many decades of repetition, have become second nature to the

people. It is true that the world has also witnessed during

the past half century the rapid rise of two or three nations

from the degradations of weakness to the pinnacle of power;

and that when compared with these examples, the progress of

China might appear less marked than it is. But in making a

comparison of this kind, it is to be pointed out on behalf of

China that the vastness of her territory and the density of her

population have added greatly to the immensity of her task.

(529)
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It is not unnatural that for these reasons China requires a

longer time to bring about her complete rehabilitation. Be-

sides, there were other great obstacles and difficulties in her

path of progress. During the period we are considering, she

underwent two disastrous foreign wars, three political re-

volutions, and a great number of crises in her foreign relations,

which were in many cases deliberately forced upon her by

others in pursuance of their policy of aggression. More than

this, her freedom of action was, as it still is, much restricted

by treaties made at a time when it was both tempting and

easy to take advantage of her weakness and want of fami-

liarity with the principles and practices of modern inter-

national intercourse.

The second fact that I should like to emphasize Is that the

people of China are peace-loving as well as progressive. Like

the American people, they have great faith in the ultimate

supremacy of reason, and they resort to force only when driven

to it by compelling considerations of justice and right. One
of their national philosophers has taught them for twenty-

five centuries that " he who with reason assists the master of

mankind will not with arms conquer the empire. Where
armies are quartered, briers and thorns grow. Even beautiful

arms are unblessed among the tools, and people had better

shun them. Therefore, he who has reason does not rely upon

them." That this teaching has had an abiding influence upon

the Chinese people is a fact to which the history of China bears

a striking testimony. No nation can show a record more free

than China from charges of initiating unprovoked war or

committing acts of wanton aggression on other nations. This

sentiment of love of peace and respect for reason has so

percolated through the different strata of society that settle-

ment of disputes by arbitration or other peaceful methods is

today a very general practice throughout the country.

The third and last fact I wish to point out is China's poten-

tial wealth and power. Not only is she, because of her huge

population and its growing purchasing power, destined to be

the world's greatest market in future, but the abundance of

agricultural and mineral resources within her boundaries also

(530)
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makes it certain that the possibilities of her economic and in-

dustrial development are great beyond calculation. Coal and

iron, the so-called vital essence of civilization, are particu-

larly abundant. The mountain pastures of north and north-

western China, by reason of good climate and plenty of water,

food and space, are most suitable for raising cattle and sheep,

while the fertility of the soil in the south and southeast promises

the greatest possibilities for agriculture. To these resources

must be added the immense supply of water power in most

parts of China and the vast amount of cheap and efficient labor.

Surely no single nation possesses a greater amount of the re-

sources of nature and men, no single nation presents a better

combination of the elements of wealth and power, than Chiaa.

When the rich deposits of coal and metals are unlocked from

beneath the earth, when the fertile soil is subjected to the work

of the plough, when the vast store of water power is harnessed,

when the large supply of labor is fully utilized, no one can tell

how far the material development of China may be pushed.

We see then that the New China, with her vast potential

wealth and power, is progressive in spirit and still peaceful

in sentiment. That such a country will sooner or later have a

great deal to do with the future of the world, no one will deny.

What, then, is China's relation to the world's future? The an-

swer really depends upon what policy the other nations adopt

vis-a-vis China, and what treatment they accord her. To be

more definite, it depends upon whether they continue to per-

mit themselves, or any one of them, to bully and browbeat her^

committing one assault after another on her sovereignty; or

seeing the injustice of these acts, acknowledge her right of

existence and extend sympathy and support to her plans for

progress. It depends upon whether they continue to keep the

shackles of extraterritoriality, treaty tariffs, leased ports, rail-

way zones and the like around her body; or, recognizing the

unwisdom of such a policy, aid her to remove them and restore

to her full liberty of development. It depends upon whether

they insist upon taking advantage of her love of peace, and

continue to heap grievance upon grievance, thereby driving

her some day to pursue a different policy; or realizing the

(531)
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value of this sentiment to the cause of international concord

and tranquility, have due regard for her feelings and sensibili-

ties. It depends upon whether they remain indifferent to at-

tempts on tlie part of some of them to revive the doctrine of the

spheres of influence and to close the open door within her

borders; or appreciating the ultimate consequences of such a

course and the desirability^ of keeping the Chinese market open

to international trade on a footing of equality', help China

batter down this pernicious doctrine of spheres of influence, foil

these selfish attempts, and maintain the principle of equal op-

portunity for the trade of all nations in all parts of China. It

depends upon whether they permit any nation to wrest away
her rich resources and immense man-power from her own
possession, and utilize the one as means of aggrandizement

and mold the other into instruments of conquest; or realizing

the possibilities of danger to the peace of the Orient and the

world, aid China to conserve these resources of wealth and

power in her own hands and develop them, not as selfish means

for aggression, but as instruments for the common purposes of

peace. It depends, in other words, upon whether they are

content with China's remaining a " sensitive spot " affecting

international relations, as a prominent English writer has re-

cently characterized it; or seeing the consequences that are

sure to flow from a continuance of this condition, are willing

to check the inflammation by mitigating the attack from " eco-

nomic antagonism," which is the most vicious type of inter-

national disease germs, extract from her body extraneous mat-

ters, such as consular jurisdiction, which have lowered her

power of resistance, and help expedite her recovery to normal

health. In short, it all depends upon whether they continue,

in regard to China, to pursue a selfish policy of obstruction,

interference and aggression, hoping thereby to get a share in

whatever spoils may come; or whether they realize that such

a course is sure to lead to conflicts, rivalry and antagonism,

to disturbance of the peace of the nations; and that the best

guarantee for the open-door policy, for the principle of equal

opportunity and impartial trade for all, and for the devotion of

her wonderful resources of wealth and power to peaceful pur-

(532)
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poses, lies in a strong and powerful China; and upon whether,

realizing all this, they accord her that respect for her rights

which they demand of her for their own rights, and conscien-

tiously assist her to attain the end which is to be desired as

much in the common interest of the world as for the sake of

her own welfare.

It is probably safe to say that no single outstanding question

of today is more important than the outcome of the series of

alternatives which I have just mentioned; and no nation out-

side of China is perhaps more interested in this outcome than

the United States, whose future, because of her vast insular

possessions in the Pacific and her extended coastline abutting

on that great ocean, is in many respects bound up with the

future of China. Conscious of this community of interest, no

one on either side of the Pacific Ocean can observe the never-

interrupted friendly relations between China and the United

States without feeling a deep sense of gratification—a friend-

ship that has been made possible by the mutual desire on the

part of both countries to observe the principles of peace and

justice, of good-will and amity in all their dealings with each

other. And no one can contemplate the significance of the

question we have been considering this evening without hoping

that the people of China and the people of the United States

will directly co-operate as far as possible in order to secure

for this great question a correct solution—one that is con-

ducive alike to the best interests of the world and to the noblest

aims of China.

(533)



AMERICAN AND JAPANESE CO-OPERATION '

JOKICHI TAKAMINE
Director, East and West News Bureau

NO subject before the conference compares in interest

for me with that of the United States and the Far

East. A son of Japan and for the most of the years

of my manhood a resident of the United States, enjoying her

hospitality, entering into her wide fields of scientific research

and her great domain of business, and taking with the years

still dearer pledges of human good-will to America, it is na-

tural that all matters tending to closer union and clear under-

standing between the two should be vital to me.

First of all I would lay down the undebatable principle that

for the good of the world the bonds between the United States

and the Far East should be close and lasting. Such bonds

of union not only go toward maintaining peace and trade and

commerce between the peoples of western Asia and the people

of this great republic, but they rest upon the postulate that

the Pacific Ocean shall be for all time a lake of peace, an open

highway for binding mankind together and not a mere ex-

pression of the distances separating them. To make these con-

ditions clear, to aid in their establishment, to bring them from

the region of speculation into the realm of firm accomplishment

would be worthy work for anyone ; to me they seem of the

greatest urgency. In a world now torn by a great war in

which all the bases of civilization are at stake, in which all

the old hard lines of demarcation between races and nations

are in a state of temporary fluidity, in which the winning or

the losing of one great battle may render the maps of a few

years ago unrecognizable, how great a thing it would be to

insure the stability of a full half of the world by a thoroughly

reasoned understanding, a compact of intellect and enlightened

^ Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science,

at Long Beach, N. Y., May 31, 1917.
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interest between the United States and the powers and peoples

of the Far East with a free Pacific Ocean between

!

From the viewpoint of world powers this means primarily

an understanding between the United States and Japan, with

the benevolent attitude of Great Britain and France on account

of their Asiatic possessions on one side, and of the Central

and South American republics on the other. This is no dream.

It is happily a present actuality and may with a little wisdom

be made perpetual. What, then, stands as a threatening pos-

sibility in the way, and how can this possible obstacle be re-

moved, and the path of peace made smooth and open for the

coming centuries? On all vital and pressing matters the

United States and Japan are in agreement as far as they are

called on to agree. The attitude of Great Britain, based on

her Indian possessions and her trading interests, is wholly

benevolent. The same is true of France in her place as a

colonizer and possessor of Indo-China. There remains, then,

as a possible disturbance of the peaceful progress of our half

of the world, the question of the vast dominion of China.

From China herself no threat of breaking the peace of the

Far East comes. It is in the attitude of all the powers east and

west toward China that the danger resides. Her weakness is

an invitation to the predatory instinct. Over her hundreds

of thousands of square miles of territory her population of

four hundred million souls is slowly awakening to modern ideas

and modern wants. Her traditional orientalism under the

empire of the Manchus stood in the way of her absorbing the

learning, the science, the intricacies of modern civilization as

Japan has done in the past fifty years. She stands there, a

field for education, offering an enormous, ever-growing market

to the manufacturers and merchants of the world. Under her

new republican government she will, it is to be hoped, wrestle

with her educational and evolutionary problems in a becoming

way. It is for the powers outside herself to say how her

trade may be fostered and secured, how fair play may be the

high condition for all—an open competition for her custom

and good-will. On the part of China the required condition is

the open door as defined by the American statesman, John

(535)
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Hay, carrying with it equal opportunity for all in pursuit of

the development of the dormant resources of China. As the

matter stands, the powers most directly interested—Japan, the

United States, England and France— all stand pledged to

both these conditions of open door and equal opportunity.

What, then, lies beyond? A provision putting it permanently

out of the program of the trading nations to intrigue for or

seize upon Chinese territory; in other words, a pledge to re-

spect the territorial integrity of China.

We have herein reached the heart of all that must be made
secure to insure that perfect peace in the Far East on which

I build such hopes of the future. I take it for granted, and

I am sure that I am in accord with the members of this National

Conference on Foreign Relations of the United States, in as-

serting that the land of Washington, Lincoln, Grant and

Wilson has no designs upon the territory of China. With
equal certainty I assert that Japan subscribes just as heartily

to that stipulation. A multiplication of assertions to that end

has been made by the most responsible statesmen of my coun-

try. Not only do the recent words of Prime Minister Terauchi

voice this recognition that Chinese territory is outside the re-

gion of international rapine, but they are expressive of an

active good-will toward the Chinese government and people

which he is daily translating into acts. Notwithstanding the

long line of such protestations on the part of Japan and

Japanese statesmen and officials, and the indisputable evidence

that the relations between Japan and the new government of

the Chinese republic have been placed upon a footing of mutual

trust, and of forbearance toward China on the part of Japan in

events growing out of China's difficult transition period, there

are still in America some open skeptics of Japan's intentions

and motives. I have no doubt that these are mainly sur-

vivals of the wholesale and intemperate allegations and accusa-

tions hurled at Japan in a campaign carried on a few years

since in America by the agents or partisans of the late ruler of

China, who was aiming to make himself emperor, and who
sought to set up Japan as the foe of America. It was easy

to controvert and disprove the accusations, but the contradic-

(536)
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tions did not reach all who may have been impressed by the

original libels. Happily, the ground is now clear for full

trust and confidence in the entire good faith of Japan as re-

gards the United States and China.

I would not have taken such pains to restate the points of

the Far Eastern situation as I see them, if I had nothing

important to add to them. I have. One promising and profit-

able way to insure a durable peace in the eastern hemisphere

is to secure joint action by the United States and Japan in

trade and investment in China. Governmental unity through

pledges stated or implied can profitably go no farther than

at present; but individual and corporate activity and unity

can go much farther. All the preparations and pourparlers

are actually or apparently aimed at securing a fair competition

for all nations in exploiting, developing and securing their

share of trade in China. I would propose and support as far

as possible joint enterprise between Japanese subjects or cor-

porations and American citizens or corporations in the de-

velopment of Chinese resources. Let us as far as possible di-

rect our competition to the point of getting a share in the enter-

prises intended for trade or manufacture in China, whether

the enterprises be of American or of Japanese origin, rather

than holding these enterprises wholly apart and competing

against one another in China. The material and moral ad-

vantages would at once become manifest. I do not mean to

say that it would be necessary that all enterprises from either

nation directed toward China should be so combined ; but that

the more the better, and for a very solid reason. They would

so leaven the mass of competition as to insure a perfect even-

ness of opportunity, and to have the best brains of both nations

at command. Co-operation can be realized in half a hundred

lines of manufacture and in all lines of trading, from the treaty

ports to the remotest cities of the interior of the China's wide-

spread domain. I believe in it strongly as a strengthener of

our mutual confidence. Much as they have achieved, my coun-

trj^men have much to learn, and Americans can teach them.

And, similarly, there are not a few things of oriental nature

which the Japanese can teach you.

(537)



NEGLECTED REALITIES IN THE FAR EAST ^

HENRY RAYMOND MUSSEY
Associate Professor of Economics, Columbia University

THE United States faces two problems in the Far East.

The first and immediate one concerns our relations with

Japan; the second and larger one, our relations with

China and ultimately with India. Many sober and well-in-

formed persons believe them both insoluble except by force

of arms. I dissent completely from this view, and I shall try

in this paper to indicate some neglected features of the situa-

tion that in my judgment offer to a right-minded American

diplomacy a means of maintaining friendly and mutually help-

ful relationships with the people on the farther shores of the

Pacific. The Japanese problem is only the vestibule to the

larger and more distant Chinese and Indian question. If we
can justly and successfully deal with the perplexing realities

fronting us in regard to Japanese immigration into the United

States and Japanese-American trade and investment rivalries

in China, we can count on invaluable Japanese co-operation

in solving what may well be the greatest political problem of

this and the next century—the adjustment of relations between

East and West during the years when western industrial meth-

ods, western political organization and western ways of think-

ing and acting shall make themselves effectively felt in the

life of the seven hundred million people of China and India,

as they are already beginning in some measure to do, and as

they have already suddenly and dramatically done in Japan.

If I discuss chiefly our relations with Japan, then, it will be

because those relations involve the whole eastern field.

I believe that it is possible for the United States perman-

ently to enjoy peace and friendship in the Far East—on the

^ Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science,

at Long Beach, N. Y., May 31, 1917.
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basis of one indispensable condition: We must abandon the

dream of white supremacy. We must look forward, not

grudgingly but gladly, to a free, self-governing, equal Asia,

must aid whole-heartedly in every effort to bring such an Asia

into being. This does not necessarily involve throwing over-

board every restriction on Japanese or Chinese immigration,

for example, but it does involve abandoning discrimination

against orientals just because they are orientals. It does in-

volve recognizing that we have no mission to rule Asia.

Democracy is not to be dammed back within the confines of the

Caucasian race. Do or do not the American people believe in

democracy for the world? Despite all manifestations to the

contrary, I believe that they do, down at bottom. Because I

so believe, and only because I so believe, I am hopeful of our

helping the world solve the problem of relations between East

and West. The West has had to make concessions to the na-

tional spirit of Japan ; it will have to make concessions to the

rising national spirit of China and India. Let our democracy

be as big as the world ; none other can meet our need.

Foreign policy, though guided by ideals, must be built on

realities. In the eastern situation there are two classes of

realities. The facts that make for conflict lie evident on the

surface; for a decade they have been emphasized by American

journalists and other writers on the Orient. They include,

first, the dense population and the limited natural resources of

Japan, causing, under stimulus of western example, an irresis-

tible push toward expansion and colonization. Over against

these facts stand, second, the rich resources of China, together

" with the present political and military weakness of that coun-

try. Third, we see the selfish struggle of rival concession-

hunting capitalist groups in China, each backed by its own

government with diplomatic and ultimately military and naval

pressure. Hence, we are told, the survival of the greedy backed

by the biggest guns. These commercial motives, whose oper-

ation, if unchecked, would seem almost certainly destined to

bring the western nations into armed conflict first with Japan,

and later with China and India, are furthermore being strongly

reinforced, in the fourth place, by race prejudice. Repressive
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British rule in India, foreign contempt of Chinese rights and

susceptibilities in China, American, Canadian and Australian

discrimination against Japanese and other orientals, and wan-

ton insult of individuals justly proud of their race and lineage

—all evidences of contempt for the oriental, of determination

to pursue western aims regardless of eastern desires, are un-

questionably strengthening the forces making for conflict.

These things are realties. No one can aff'ord to neglect them.

Small wonder that many sober and well-informed students fear

an eastern war in consequence, and specifically warn the United

States to make ready its military and naval power against the

day of supposedly inevitable conflict with Japan as the earliest

representative of the East. If these be all the facts in the

situation, such students are right; but these are not all the

facts, not even the most important ones for a statesmanship that

has faith and imagination as well as ability to see. What, then,

are the other realities on which a democratic statesmanship can

build a policy of peace and prosperity in the Far East?

First and foremost is the growth of democracy in the Orient.

Liberalism in Japan, republicanism in China, and nationalism

in India—all are manifestations of the same force. Yuan

Shi'h Kai, astute statesman though he was, failed to reckon

with the movement in China, and his power crumbled. China

will not go backward. The more far-seeing of the British

rulers of India see the handwriting on the wall and urge con-

cessions there. But most immediately significant, because in

some ways most advanced, is the growth of Japanese liberalism.

The notion has been sedulously cultivated in the United

States that the Japanese people, so far as they are interested in

politics, are a unit in support of forcible imperialistic expan-

sion. This is absolutely contrary to the fact. A large and in-

fluential group of merchants, manufacturers and financiers

realize that the expansion of markets so eagerly desired can-

not be attained by mere political conquest, but must be secured

through the friendship of customers to be. Japan's demands

on China in 191 5 represented the culmination of a forward

policy bitterly and properly resented by the Chinese. What
is not realized here is that these demands were sharply criti-
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cized in Japan also, not only by the political opponents of the

Okuma government, but by commercial leaders and disinter-

ested students of public aflfairs. The demands have always

been regarded in wide circles there as wrong and mistaken.

The overthrow of the Okuma cabinet and the calling of Count

Terauchi to be prime minister was widely heralded in our press

as meaning an intensification of the pressure on China and a

further development of militaristic coercion. As a matter of

fact, the Terauchi administration has made a complete about-

face in Chinese policy and has set itself the task of winning the

good-will of the Chinese government and people. It is not

necessary for my purpose to assume that this has been done

from other than selfish motives. Superficial appearances to

the contrary notwithstanding, I am assured by at least one

competent observer that imperialism and liberalism in Japan

are even now so nicely balanced as to make it not altogether

easy there to carry out a policy of unqualified coercion in

China, even with the attention of the rest of the world more

or less diverted by the European struggle.

Japanese liberalism rests back in this matter upon a second

reality that is constantly forgotten—the genuine and general

desire of the Japanese people and government for peace. The

man who represents any considerable section of Japanese opin-

ion as other than earnestly desirous of peace with the United

States and the rest of the world is either misinformed or worse.

This is not to say that the Japanese would not fight under

certain easily conceivable circumstances ; but governing classes,

business men and common people alike realize the disadvan-

tages of war and earnestly desire to avoid it. Japan's financial

situation will for a long time to come make the problem of

financing a war extremely difficult. Her rapidly growing

manufacturing and commercial interests would suffer greatly

from an armed contest, which would bring but doubtful

benefits even to her financiers. Her common people, already

loaded with taxes, and her socially minded officials, busy with

the difficult tasks of improving sanitation and education and

raising living standards, have no desire to see their work made

harder by the burdens and losses of a war, even a successful
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one. Despite alarmist reports to the contrary, we may be per-

fectly well assured that Japan is not going to war if she can

help it, and it is becoming progressively less probable that she

will feel herself unable to avoid it. .

For, a third neglected reality is the change in the eastern

situation that is lessening the fears of Japan. The glacier-

like southeastward movement of Russia and the scramble of

European states for pieces of China created an apprehension

in Japan that was no small element in causing her aggressive

forward movement. Since the signing of the Russo-Japanese

treaty Japan has been relieved of the imminent fear of farther

Russian advance; and today, like all the world, she stands

face to face with the wonder of a new free Russia. The peace

conference at the end of the present war may well bring an

adjustment of Chinese affairs that will free Japan from the

fear of renewed aggression in China by other European powers.

Only let the United States at that conference come forward

in frank and friendly manner, making clear the willingness

of our business men to work with anybody and everybody in

the economic development of China on terms laid down by the

Chinese, and Japanese and Chinese fears alike will be largely

put to rest. Then—and this point I would emphasize—the

liberal element in Japanese foreign policy will have far freer

scope than was ever before possible. In any case, the situation

shows distinct and cheering improvement at this point, and

our opportunity for a policy of constructive friendship is cor-

respondingly enlarged.

In the fourth place, as regards Japanese-American trade and

investment rivalries in China, so frequently alleged as a cause

of inevitable conflict, it is a fact that competition does exist,

but it is constantly forgotten that the Japanese eagerly desire

American co-operation. Baron Shibusawa's visit to this coun-

try in 1916 gave evidence of that desire on the part of Japan,

and suggested the Japanese idea of the form of co-operation.

The exact mode of such joint action suggested by the Japanese

may not meet the approval of our bankers, but only a blind

and stupid financier or statesman would fail to take account

of the Japanese desire in laying his plans for the future. There
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exists today an extensive and substantial mutuality of business

interests between Japan and the Umted States. Japanese

merchants, manufacturers and statesmen recognize that the

great natural resources and abundant capital of the United

States naturally complement the dense population and relative

poverty of Japan, and that citizens of the two countries can

advantageously work together in the great task of the eco-

nomic development of the East. Business co-operation be»

tween Chinese, Japanese and Americans, I am persuaded, never

offered a more hopeful field for the development of mutual

understanding and friendship than at the present time, when

old difficulties are in process of being removed. American

business leaders, happily, give some evidence of seeing the

opportunity.

A fifth reality on which we may confidently reckon is the

intelligence of Japanese statesmanship. Those who guide the

new Japan have never been charged with a lack of knowledge

of their own interest or a want of long-headedness in pursuing

it. Now it so happens that if the western nations do not make

territorial aggression on China, and do not use their political

and diplomatic power to gain exclusive economic privileges for

their own subjects, the Japanese stand to gain most of any

people by a policy of equal opportunity. The Japanese re-

cognize this fact. We may safely reckon that no responsible

statesman in Japan will voluntarily, at any rate wantonly, do

anything to stir up Chinese hostility. Furthermore, the desire

for American co-operation in the development of China makes

it certain that nothing will be done needlessly to offend Ameriea

and Americans.

The course of Japanese statesmanship since the Russian war

will undoubtedly be cited as belying this view. Japan's course

in Manchuria and the forward policy pursued in China after

the opening of the European war have frequently been re-

garded as indicating a blindness to all other considerations

than the gains to be made by a ruthless exercise of political

and military pressure. I do not desire in any way to defend

the course of Japan in these matters, and especially in the

negotiations connected with the demands of 191 5, which can-

(543)



20 CONFERENCE ON FOREIGN RELATIONS [Vol. VII

not in my judgment be defended even from the Japanese point

of view. Is it not possible, however, that Japanese states-

men at that time reverted for the time being to the older

oriental methods of diplomacy and asked for a great deal more
than they expected to get, in order to have material for bar-

gaining? Whether this be so or not, we should remember
that the demands of group five are laid on the shelf, and there

is no immediate prospect that they will again be placed on the

counter. In addition, as jareviously indicated, the Terauchi

government has adopted a friendly and conciliatory attitude

toward China, and is apparently doing everything it can to

make up for the errors of its predecessors in creating both in

China and throughout the rest of the world an unfavorable

opinion concerning Japan's course in China. A Japanese cor-

respondent of the New York Tribune has recently said

:

The world apparently does not yet realize the significance of the

new Japanese policy toward China. Today Japan is saying to China

:

" There is one and only one way to save ourselves. That is for

China and Japan to stand together through thick and thin. . . .

After the great war in Europe none of us can tell just what will

happen in the economic conditions of the world. China and Japan

must stand or fall together." ....
Does this mean then the old rheumy skeleton of "Asia for the

Asiatic" coming back to life again? It would mean that perhaps

if Japan did not have a few other considerations to consider. . . .

Japan cannot afford to throw the American market overboard to hog

the Chinese market. . . . Her interests lie rather in the direction of

co-operation with American finance. This she sees clearly. She

is eager to go hand in hand with the American interests in the

work of developing the resources of China. Moreover there is an-

other consideration besides the American dollar. In the language

of Baron Goto, who is the brain and the main djmamo of the

Terauchi cabinet

:

" The era of the Pacific promises to surpass that of the Medit-

erranean or the Atlantic. All the forces of the West and the East

will meet. Will they unite or clash? I believe it lies in the power

of the United States and Japan to answer that question on which

the future happiness and progress of the world will depend. For

this reason the relations between Japan and the United States are
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of supreme importance. ... I hope the two nations will find prin-

ciples on which to base abiding relations of mutual trust and

confidence."

Ideas such as these can scarcely be dismissed as mere news-

paper propaganda. For my own part I prefer to reckon on

the intelligence of Japanese statesmen as an important datum

in the solution of our immediate Far Eastern problem rather

than on the dreams of journalists beyond the Pacific terrified

by the events of the past two decades into a belief that the

Japanese are determined to have a war with somebody at any

price. If newspaper correspondents and editorial writers will

only stop talking war and thinking war in the Far East, if we

Americans will honestly and earnestly take up the question of

discrimination against Japanese and Chinese in our own coun-

try, in order to work out an equitable policy, and if we will

approach the matter of trade and investment in China with a

view to friendly co-operation with citizens of Japan and other

states in furnishing the capital and the other means of economic

development so earnestly desired by the leaders of the new

China—if Americans will do these things, I am persuaded

that we can count on the loyal aid of the Japanese; for Chinese,

Japanese and American interests, except in the case of certain

individual capitalist groups, are identical and not opposed, and

Japanese statesmen see these facts perhaps even more clearly

than we do.

I shall mention but two more of the intangible and ne-

glected facts that have profound importance for any intelligent

diplomacy. One is Chinese friendship for the United States

and faith in American intentions. Throughout China there

exists an eager desire for the investment of American capital,

because Americans are not suspected of ulterior political mo-

tives. On the other hand, Japan, Russia, Great Britain,

France, Germany—all unhappily rest under a cloud of too

well-justified suspicion in view of their Chinese record. If the

American people wish to capitalize Chinese friendship for the

benefit of a few American capitalists, it will be an easy matter

to put our diplomatic and naval resources behind doubtful con-

cession hunters. If on the other hand we prefer to capitalize
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Chinese friendship in the form of mutual benefits to the

Chinese and the American people, the way lies open, and no
insuperable obstacle stands in our path. The widely circu-

lated report of Japanese government objection, for example,

to the perfectly proper American concession of last year for

railway-building in China was simply false. Our policy of

relying on Chinese friendship for business opportunities has

already won a measure of initial success. I am not afraid to

trust such methods for the farther development of mutually

profitable business relations, which in turn shall lead the

Chinese to think of Americans as being genuinely their friends

and not their exploiters.

Finally, true statesmanship will never lose sight of the real

American sentiment in behalf of democracy and in favor of

a republican China. Our failure to live up to our treaty

obligations and our treatment of the Chinese as individuals

give us little ground for pride or satisfaction; but it is a

patent fact that we Americans do sympathize deeply with the

idea of a Chinese republic, and that any diplomatic move
looking toward the support of such a government will com-
mand overwhelming popular support here. In this state of

public opinion American investors in the long run can prob-

ably count on government backing for those concessions only

that do not touch Chinese political and administrative integrity.

Concessions so limited mean gain to the Chinese people as well

as to the concessionaires. The much criticized withdrawal of

our support from the six-power loan group, and our later

backing of American investments with no political strings at-

tached, would appear to indicate that our government recog-

nizes the importance of this last intangible reality.

If I regard the present far eastern situation, then, as one

of hope, it is not because I do not recognize the facts that make
it full of perplexity and danger, for no candid man can deny

them. On the other hand, I am hopeful because I do recog-

nize these other additional facts—^the growth of democracy

throughout the East, the desire of Japan for peaceful economic

development, the lessening of her fear of the West, her hope

for American business co-operation, and the intelligence of her
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Statesmen, together with the existing friendliness of the

Chinese toward America, and the sympathetic interest of

Americans in the political and social progress of China. These

realities do not insure peace, but it is by utilizing such reali-

ties, too often overlooked as matters of mere sentiment, that

a cool-headed but idealistic statesmanship may succeed in

getting us over the rough places in our present relations, and

building a broad highway of mutual understanding and re-

spect over which the peoples of the future shall travel. Is

such a program a mere counsel of perfection? Not unless

democracy is a failure. The new-old world of the Pacific

summons us to a statesmanship that shall be at once bold,

clear-sighted, idealistic, democratic. The failure of the old,

narrow Realpolitik, that saw but a part of the realities, is being

written today in letters of blood on the battlefields of Europe;

shall not America and the Orient tomorrow write in letters

of burning truth across the rainbow arch of the Pacific the

success of a new, broad Realpolitik that shall take account of

all the realties ?
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STATE INTERFERENCE WITH THE ENFORCE-
MENT OF TREATIES '

JAMES PARKER HALL
Dean, University of Chicago Law School

A STATE may interpose legal objections to the enforce-

ment of a treaty within its borders upon any one of

three general grounds

:

1. That the power exercised under the treaty is wholly de-

nied by the Constitution to the federal government generally

or to the treaty power particularly ; or

2. That the power, though vested in the federal government,

is to be exercised only by Congress, or by some branch of the

government other than the treaty power; or

3. That the power is vested exclusively in the states.

In the brief time at my disposal this paper will deal only

with the third of these objections, a consideration of the others

and of their bearing upon the third being remitted to another

time and place.

The position of those who take a narrow view of the federal

treaty power in this respect may be fairly stated as follows:

The Tenth Amendment to the Constitution provides :
" The

powers not delegated to the United States by the Constitution,

nor prohibited by it to the states, are reserved to the states

respectively, or to the people." This but expresses the well-

known historical fact that the United States is a government

of limited and delegated powers. It cannot reasonably be

supposed that the states meant to give to the treaty power a

wider authority to override their internal domestic legislation

than they gave to all the other departments of the federal

government together, and therefore the consent of a state is

necessary to the validity of any treaty that purports to operate

^ Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science,

at Long Beach, N. Y., May 31, 191 7.
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as law within its borders upon any subject-matter within the

powers reserved by the states from exercise by the other de-

partments of the federal government.

This view of the treaty power is advocated by two able writ-

ers who have recently discussed the subject acutely and thor-

oughly.^ No doubt their opinions are not shared by the great

majority of American publicists today, and much current dis-

cussion perhaps assumes that the contrary doctrines are con-

clusively settled. So far as actual decisions are concerned this

is disputable, and some of their arguments have perhaps never

been specifically answered. If we share in any far-reaching

reorganization of the world after the present war, our treaty

power must play a great part in it, and so a careful re-examin-

ation of its theoretical basis at this time is not a mere beating of

the air. Let me then suggest some of the considerations that

seem controlling in interpreting the treaty-making power of

the United States in this respect.

The position that treaties cannot, without the consent of

the states, operate as law upon subjects reserved to the states

as against the power of Congress seems opposed to the letter

of the Constitution. One of the prime objects of that in-

strument was to divide the subjects of legislation between the

states and the nation. This was done by conferring upon

Congress specified powers, the remainder naturally remaining

with the states. But the treaty power is conferred upon the

United States without any enumeration of the topics to which

it extends. Why should the powers of Congress be carefully

enumerated and the treaty power be simply conferred in gen-

eral terms, if the same limitations in favor of the states are to

apply to each ?

Nor does the language of the Tenth Amendment affect the

case. This merely provides that powers not delegated to the

United States by the Constitution are reserved to the states or

to the people. The general terms in which the treaty power

is given to the United States seem to delegate, as against the

^ Henry St. George Tucker, Limitations on the Treaty-Making Power; and

William E. Mikell, in University of Pennsylvania Law Review, vol. 57, pp.

435. 528.
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states, the i^ower to act upon any subject-matter within the

usages of treaty making, and so the Tenth Amendment by its

own terms is inapplicable. There may of course be some ex-

ceptions to this general power, arising out of other parts of the

Constitution, but not, I think, from the Tenth Amendment.

This view of the matter is confirmed by history, by inter-

national usage, by the decisions of our courts, and by the rea-

sonable necessities of the case.

Article IX of the Articles of Confederation gave to the

United States the exclusive right of entering into treaties and

alliances, except that no treaty of commerce was to be made

whereby the respective states should be restrained from im-

posing such imposts and duties on foreigners as their own

people were subject to, or from prohibiting the export or im-

port of any kind of goods. Article II reserved to the states

every power, jurisdiction, and right not expressly delegated

to the United States. Under the Confederation, the power to

tax foreigners without discrimination and the power to pro-

hibit exports and imports were certainly reserved to the states.

If the general grant of the treaty power to the United States

was not thought to carry with it any control over these reserved

powers of the states, why were these express reservations

against the treaty power in favor of the states inserted in

Article IX of the Articles of Confederation? Apparently it

was thought that without them the treaty power could not only

regulate state taxation affecting aliens, but might even require

it to discriminate in favor of them, and this in the face of an

express reservation of states' rights in Article II stronger than

the corresponding one in the Tenth Amendment of the

Constitution.

The treaties entered into under the Confederation covered

most of the su-bjects usual in treaties, nearly all of which fell

within the legislative power of the states and not of the United

States. Among the privileges thus secured to aliens were

those of residence and trade, exemption from discrimination

in respect of taxation, commerce, and navigation, the right to

dispose of goods and lands by will, and the right to inherit.

In the British treaty of peace it was agreed that British credi-
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tors should meet with no impediments to the recovery of prior

debts. The Confederation had provided no national machin-

ery for the enforcement of treaties, however, and many of

the states disregarded unwelcome provisions, particularly of

the British treaty. In 1787 the Congress of the Confederation

addressed a letter to the states, reciting that the legislatures of

the states could not of right pass any law to interpret or limit

the operation of a treaty ; that, by virtue of the Confederation,

treaties were part of the law of the land, independent of the

will and power of such legislatures, and binding on them.

The states were asked to repeal their laws inconsistent with

the treaty of peace, as well to prevent their continuing to be

regarded as violations of that treaty as to avoid the disagree-

able necessity of discussing questions touching their validity.

Most of the states did repeal such laws, and in several of them

the courts held that the treaty annulled inconsistent laws with-

out a repeal. In 1 792 Jefferson himself, no friend of the treaty

power, wrote to the British minister that these repeals were

unnecessary, because, by the instrument of the Confederation,

treaties were superior to the laws of the states, and that this

was the general sense at least of those who were lawyers. Un-

der the Confederation, therefore, treaties were the law of the

land even in the field of the reserved powers of the states,

though their rightful supremacy over state law was partly

masked by the fact that the Confederation had no organs of its

own to enforce them, and in some recalcitrant states they

therefore went unenforced.

In the Philadelphia convention it was apparently assumed by

everyone that the treaty power might freely deal with all the

usual subjects of international negotiation. A few members

desired to require the assent of the House of Representatives

on at least the more important subjects, such as the possible

dismemberment of the country, but no proposal like this se-

cured even approximately a majority of the states. No effort

whatever was made to protect the reserved rights of the states

from the treaty power. In several of the state conventions

that ratified the Constitution it was urged against the treat>^

power in the instrument that it authorized action that normally
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fell within the province of Congress and of the state legisla-

tures, without their consent. Some effort was made by the

advocates of the Constitution to show that there were implied

prohibitions against the surrender by the treaty power of vital

functions of the national government, but no one suggested any

such obstacle to possible encroachments upon the reserved

powers of the states. In the opinion of Madison, when the

Constitution was under discussion prior to its adoption :
" The

articles relating to treaties, to paper money, and to contracts

created more enemies than all the errors in the system, positive

and negative, put together." If the treaty power had been

believed by its supporters not to affect the reserved powers

of the states, this concession would surely have been made in

argument in states like New York, Virginia, and Massachusetts,

where the fight to secure a majority for the Constitution hung

in the balance and was finally won by a narrow margin. In at

least two of the state conventions amendments to the Constitu-

tion were proposed forbidding the treaty power to alter any

provision of a state's constitution against the will of the state.

That such amendments could be proposed shows clearly that

those who adopted the Constitution were under no illusion that

the treaty power was restricted in this regard, and it is also

significant that no farther action was taken upon the proposed

amendments. The commonest answer to those who objected to

the treaty power in the Constitution was that it was practically

identical in scope with that of the Confederation, but would

have a means of enforcement in the federal courts that was

lacking under the older government. The history of the fram-

ing and adoption of this clause in the Constitution lends no sup-

port to those who would restrict its scope as against the states.

From the early treaties with France in the eighteenth cen-

tury down to the present time treaties have secured to aliens

certain privileges in the states, that, but for such treaties, would

be subject to state control. The commonest of these have been

rights of freedom from discrimination in respect of travel, resi-

dence, trade and taxation, and the right to transmit or to suc-

ceed to property at the death of the owner. Since the adoption

of the Fourteenth Amendment in 1868 many state laws dis-
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criminating against aliens fall under its prohibitions as well

as those of any applicable treaty, but even here it is to be noted

that not every discrimination violates the due process clause,

and that the equality clause of the Fourteenth Amendment ap-

plies only to persons within the jurisdiction, while treaties

frequently protect the rights of non-resident aliens. Several

state decisions before the Fourteenth Amendment upheld these

treaty stipulations against the law of the state, and none have

ever held a treaty invalid in any particular when admitted to

be inconsistent with a state law.

The decisions under this head which have attracted the most

attention have been those in the federal Supreme Court up-

holding the treaty rights of aliens to take land by inheritance

or devise against the common or statute law of the state. These

are the cleanest-cut illustrations of the supremacy of treaties

over local state laws, because even today such laws are unaf-

fected by the Fourteenth Amendment. By the common law

an alien could not inherit land, or take an indefeasible estate

by deed or will. The Fourteenth Amendment has not altered

this. If a treaty can give to an alien, and especially to a non-

resident alien, a privilege in this regard that will override the

state law, plainly the breach in the general principle contended

for by our strict constructionist friends is irreparable. Now a

series of federal cases from about 181 3 down to the present

time has apparently sanctioned just this doctrine, and conse-

quently great efforts have been made to show that these cases

are less conclusive than they seem. Two lines of attack have

been taken. Dean Mikell suggests that the earlier cases ac-

cepted without consideration some still earlier dicta, and that

the later ones have assumed without argument that the matter

was settled. It is true that most of the opinions in these

cases contain no amplification of their grounds of decision,

and that only the well-known opinion of Mr. Justice Field in

Geofroy v. Riggs, 135 U. S. 258, attempts any general analysis

of the treaty power. But it sometimes happens that the sim-

plest points are the most devoid of direct authority, and it is

not an argument against a position that for several generations

counsel have thought it too well settled to contest it.
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Mr. Tucker's argument is more ingenious. It is this : The
state laws forbid aliens to inherit land. If a man ceases to be

an alien he can inherit, and he does so not by overriding the

state law but by coming within its terms. The federal treaties

which purport to confer powers of inheritance upon aliens

really operate by changing their status of alienage for the

purposes only of inheritance, just as they would undoubtedly

operate if they effected a complete naturalization of the alien.

Therefore there is no real conflict between the state law and

the treaty.

This mode of reasoning seems to me an impressive illustra-

tion of the power of words to becloud ideas. When a state

law forbids an alien to inherit land, what does it mean by

alien ? Does it mean a person who is not yet in fact an Ameri-

can citizen, or does it mean merely a person upon whom our

federal government has not yet purported to confer a capacity

to inherit? The policy back of such a law is evidently that the

ownership of the soil of a country is so important that it should

be confined to its own citizens. Within the policy and meaning

of such a law—a policy and meaning which, by hypothesis, the

treaty power cannot coerce—does a Frenchman, who has never

left France and has no intention of doing so, cease to be an

alien merely because the federal government has agreed that he

may inherit land here? This would be a question of construc-

tion of the state law, and, if a state court should decide, as it

seems to me it rationally must, that such a Frenchman as I

have described is still an alien, within the meaning of the state

law, there would be no ground upon which the federal courts

could reverse the decision. Plainly the federal decisions up-

holding alien treaty rights to inherit land do not go upon the

ground that the treaty is merely a circumstance that affects

the result only if the state law is given a certain rather violent

construction. They assume that the treaty has a legally con-

trolling force of its own which annuls the state law, and which

no construction of the latter could avoid. This is explicitly

stated in Geofroy v. Riggs, above, and seems the only rational

ground of decision.
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The practical arguments in favor of the supremacy of the

treaty power over the reserved rights of the states are even

stronger than the historical and judicial ones. The Constitu-

tion expressly forbids the states to make treaties upon any

subject. If the federal government cannot do so upon any

of the subjects reserved to state legislation as against Congress,

then no power exists in the country to make adjustments with

foreign nations upon a considerable range of matters ordin-

arily the subject of international negotiation. Dean Mikell

suggests that, while the states may not make treaties with for-

eign nations, they may with the consent of Congress enter into

agreements and compacts (as permitted by Art. I, sec. 10,

clause 3), and that this mode of procedure would both meet

the need for international arrangements upon such topics and

the desirability of preserving state home rule in regard to them.

In the first place this assumes that the words " agreements
"

and " treaties " in the Constitution largely overlap in meaning,

so that the states might do by virtue of agreements with for-

eign nations much that the United States and other nations do

by treaty, and yet, by changing the form or name of the trans-

action, might avoid the prohibition against their making

treaties. As an original proposition this seems unlikely. It is

probable that " agreement " refers to trifling and temporary

arrangements between states and foreign powers, without sub-

stantial political or economic effects, not requiring diplomatic

negotiations, and not likely either in results or administration

to create friction. Any arrangement concluded by a single

state which might either create international controversy or

foster special political, social, or economic ties or influences

would be open to the objections that caused the prohibition of

treaties. Of this character seem to be many of the usual treaty

stipulations regarding the reciprocal rights of aliens in respect

of trade, property holding, etc. If the prohibition against

state treaty making is seriously meant, it could not be evaded

by calling important arrangements of this sort " agreements."

In the second place, even if the Constitution were held not

to prohibit such agreements. Congress would probably rarely

think it wise to assent to them, on account of a well-grounded
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fear of encouraging sectional interests in foreign affairs and of

opening undesirable channels of intercourse and influence be-

tween the states and foreign nations. It is far safer and more

impressive for us always to act as a unit in our foreign relations.

And, in the third place, we can drive very much better bar-

gains with outsiders if we are able from a central authority to

grant privileges that are country-wide, instead of compelling

those who deal with us to make forty or fifty separate agree-

ments with as many different states, even with the ready as-

sent of Congress. Think of the new field that would be opened

for the exertion of unscrupulous influences, if foreign nations

were permitted to seek domestic favors from our state govern-

ments instead of from the United States

!

From every point of view the argument that the federal

treaty power cannot act within the reserved powers of the states

utterly fails. It is a much weaker one than the one against

such action within the field of congressional power, because, in

the latter case, a single organ of government. Congress, is

able in any event to act for the whole country, and probably

it does not often happen that the assent of two-thirds of the

Senate can be secured to a treaty that would not also command

the approval of a majority of the House if embodied in an act

of Congress; while the proposal to require separate agreements

between each of our forty-eight states and foreign countries

could scarcely be matched for sheer political ineptitude.

Just as in the case of treaties operating within the field of

cangressional power, however, there may be an implied pro-

hibition or two upon the treaty power within the field of state

legislation. One of them has been judicially suggested—the

cession of the territory of a state. Considering the permanent

political effect of such an act upon a constituent member of the

Union, for the preservation of which the Constitution stands

pledged equally with the preservation of the United States

itself, it may well be that the treaty power alone cannot cede

part of a state without its consent, at least unless coerced by

superior force. Treaties made under such compulsion are,

except in form, no more the exertion of the ordinary constitu-

tional powers of a state than the yielding of a watch under
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the pistol of a highwayman is an exercise of the victim's power

freely to dispose of his property; and all arguments based

upon the assumed effect of such treaties are fallacious.

And, finally, I may say that the fear of the treaty power,

which has so obsessed a few otherwise well-balanced and cap-

able publicists in every generation, seems to me quite ground-

less. The fact that two-thirds of the Senate as well as the Presi-

dent must assent amply protects the country from the dan-

ger of the bias or the poor judgment of a small group of men

;

the Senate is now chosen by popular vote, if that be thought

an additional safeguard; and Congress can at any time abro-

gate a treaty. The opportunities for abuse are small. Na-

tional prejudices offer a sturdy resistance to attempts unduly

to favor foreigners, and, the scope of treaties being limited to

such subjects as actually concern foreigners, there is not a wide

field for the internal operation of the power at any time. The

apprehensions sometimes expressed that the president and the

Senate, by a colorable treaty with an Indian chief or a Central

American republic, might gain control over most of the do-

mestic concerns of the states are wholly fanciful. Such treaties

would be constitutionally operative only as to foreign interests

actually involved, and, even if this were otherwise, when we

reach the point where the president and two-thirds of the

Senate can deliberately unite, against the will of the country,

in so discreditable a subterfuge, the time will have come when

something stronger than constitutional prohibitions will be

needed to save us. How little we have to fear from the

vagaries or mistakes of the treaty power appears when we con-

trast its work with that of our legislatures, state and national,

upon which its encroachments are feared. Very few treaties

have ever received popular disapproval, and, in scarcely an

instance, has the verdict of history confirmed such condemna-

tion. If the other departments of our governments had rec-

ords as uniformly excellent as has the treaty power, we should

have achieved a more than Prussian efficiency. It may be con-

fidently asserted that, whatever dangers threaten American

government now or in the future, the menace of an improvident

exercise of the treaty power is not one of them.
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STATE INTERFERENCE WITH THE ENFORCE-
MENT OF TREATIES: SOME MEANS

OF PREVENTION^

CHARLES CHENEY HYDE
Professor of International Law, Northwestern University Law School

ALL sane Americans will agree that interference by any

state of the Union with a treaty to which the United

States is a party is a breach of good faith the serious-

ness of which is magnified by the commission of the offense by

public authority on American soil. It must be obvious also

that the United States, in which the power to contract and

deal with the outside world is lodged exclusively in the federal

government, cannot avoid responsibility for local infractions

of a treaty, by pleading the failure of Congress to enact laws

necessary to effect prevention. Lack of legislation required

to enable a nation to fulfil an international obligation, contract-

ual or otherwise, never affords a defense in law for the con-

sequences of such inaction. As Mr. Root declared in 1910:

" It is to be hoped that our government will never again

attempt to shelter itself from responsibility for the enforcement

of its treaty obligations to protect foreigners, by alleging its

own failure to enact the laws necessary to the discharge of

those obligations."
*

It is worth while to consider how state interference with a

treaty of the United States can be prevented or minimized.

Such an inquiry calls for examination of certain prolific causes

of complaint by foreign countries. The most numerous in-

stances have been those where a state has neglected to perform

adequately its duty of doing justice to resident aliens, or what

may be described as its duty of jurisdiction, which by treaty

the United States has directly assumed. Certain of our con-

ventions provide, for example, in substance, that the citizens of

^ Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science,

at Long Beach, N. Y., May 31, 1917.

* See Proceedings American Society of International Law, vol. iv, p. 25.
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each of the contracting parties shall receive in the states and

territories of the other the most constant protection and secur-

ity for their persons and property, and enjoy in this respect the

same rights and privileges as are granted to natives. When,

therefore, a state of the Union entrusted with the administra-

tion of criminal justice within its territory, neglects to use

the means at its disposal to protect aliens within its custody

from mob violence, or neglects to use those means to prosecute

persons responsible for resulting injury or death, the treaty

is grossly violated. The wrong done is, moreover, aggravated

when officials who are necessarily agents of the nation for

the protection of the alien or the prosecution of his assailant,

connive at, aid or encourage lawlessness.

Cases of mob violence directed against aliens within the

United States have recurred with deplorable frequency,

Spanish subjects were victims at New Orleans in 1851, Chinese

subjects at Denver in 1880 and in Wyoming in 1885, Mexi-

cans were sufferers in California in 1895, and Greeks as well

as aliens of other nationalities at South Omaha in 1909. Resi-

dent Italians have been periodic victims and have furnished an

appalling list of cases. Italians were lynched at New Orleans

in 1891, in Colorado in 1895, in Louisiana in 1896 and again

in 1899, in Mississippi in 1901, in Florida in 1910, and (I

regret to relate) in my own state of Illinois in 19 14 and 191 5.

In no one of these cases was a single perpetrator convicted of

crime. In the case of Alberto Piazza, who was lynched by a

mob in Illinois in October 1914, indictments were found, but

the failure to convict served to encourage rather than deter

the mob which nine months later in another county, took from

jail and lynched one Giuseppi Speranza.

The reason why resident aliens have been subjected to such

treatment has been twofold : first, race antagonism or opposi-

tion to colonies of aliens of a particular nationality; and

secondly, a well-founded confidence that no serious criminal

prosecution awaited an offender. The administration of crim-

inal justice by state authorities has proved in such cases to be

farcical because of the notorious reluctance of juries impaneled
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from among the neighbors of the murderers to return indict-

ments, and their determination never to convict when the

victims are aliens against whom, regardless of actual guilt,

there is prejudice and ill-will. The writer has witnessed the

indignation shown by Governor Dunne of Illinois, because of

the complete failure of the judicial department of the state to

cope with the foregoing conditions. Under the existing sys-

tem the local machinery of justice breaks down, and its collapse

serves to deprive the alien victim of rights which the citizen

would be accorded under similar circumstances, and which a

treaty has solemnly assured. This circumstance teaches a plain

lesson, which has a distinct bearing upon the treatment of

resident aliens generally throughout the United States, and

upon the respect for treaties purporting to safeguard their

lives and property. It proves that in as much as the local

judicial system works injustice to the resident alien, and fails

to protect him from violence to which he ought not to be sub-

jected, he is entitled to different procedure and to different

instrumentalities than are available to citizens of the state.

The necessity of affording the alien some beneficial discrim-

ination is not for the purpose of providing him with advantages

unclaimed and not enjoyed by citizens, but simply to put within

the reach of the former such measure of justice as is assured by

treaty, and which state authorities both judicial and admin-

istrative are impotent to render. We are not unfamiliar with

legislation discriminating in favor of aliens. Section i6 of

article XVI of the Federal Judiciary Act provides, for example,

that the United States district courts shall have jurisdiction " of

all suits brought by any alien for a tort only in violation of

the law of nations or of a treaty of the United States."
^

Why should not the federal courts be given jurisdiction in

criminal cases likewise, where the offense charged is the com-

mission of violence against the person of an alien in contra-

vention of a treaty? To quote President Taft, "We should

not be obliged to refer those who complain of a breach of such

an obligation to governors of states and county prosecutors to

^ With reference to this act see Frederic R. Coudert in Proceedings Ameri-

can Society of International Law, vol. v, p. 196.
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take up the procedure of vindicating the rights of aliens which

have been violated on American soil." ^ Such legislation as

a means of enabling the federal government to perform its

contractual obligations has been urged by Presidents Harrison,

McKinley and Roosevelt. President Taft, moreover, expressed

the opinion that the federal government under the Constitu-

tion was not lacking in power to defend, and protect aliens, and

to provide procedure for enforcing the rights given to them under

American treaties. The purpose of the writer is not, however,

to discuss the constitutionality of such legislation, but rather

to point out the fact that unless Congress enacts such a law,

there is no reason to hope that mob violence directed against

aliens in our midst will cease to recur and to heap shame upon

our institutions. We are familiar with a condition of affairs

that can be dealt with only by one process. We must either

resign ourselves to the sad but sure expectation of witnessing

repeated defiance of our compacts described by the Constitu-

tion as the supreme law of the land, whenever passion and

hatred of the resident alien assert themselves, or we must have

the courage and tenacity of purpose to take the only alterna-

tive. An appropriate act of Congress cannot change the

past, but it may spare us from future disgrace, and shield us

from charges of a kind which no enlightened nation or in-

dividual can bear without chagrin.

State interference with American treaties may manifest

itself in other ways. It may, for example, assume the form of

legislation discriminating against the rights of aliens in de-

fiance of agreement, or it may express itself in the definite

unwillingness of state officials, administrative or judicial, to

respect or give proper recognition to existing compacts. It

is not believed that there prevails in any state of our Union

a general desire to violate the treaties of the United States,

and thus to defy our own Constitution as well as our inter-

national undertakings. It is well that the Constitution de-

nounces the acts of a state and of its authorities in contra-

vention of a treaty, and so precludes the possibility of a con-

flict between a treaty and a state law on equal terms. As the

latter is, therefore, subordinate to the former, it only remains

1 See Proceedings American Society of International Law, vol. iv, p. 44.
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in theory to point out the conflict in order to nullify an illegal

statute or an act of interference on the part of a local author-

ity. In practice, however, difficulties arise, partly because of

astonishing unfamiliarity with our fundamental law, and partly

because of honest doubt whether a proposed enactment or a

particular act of a state official does in fact violate any exist-

ing treaty. Such uncertainty of mind and the resulting diver-

sity of opinion as to the correct interpretation of a treaty, are

in many cases due to the vagueness of the provisions express-

ing the agreement of the contracting parties. As treaties

are oftentimes the result of compromise, the diplomatic achieve-

ment of opposing plenipotentiaries may prove to be a sorry

document, exhibiting neither clearness of thought nor pre-

cision of statement. For example, a convention of the United

States purporting to clothe consular officers of the contracting

parties with the right to administer the estates of countrymen

dying intestate, has been deemed in certain quarters to confer

a privilege of administration on consular officers superior to

that of public administrators in any state. The latter have

vigorously opposed the assertion. The highest tribunals in

half a dozen states have been called upon to pass upon the

controversy. They have generally decided it in favor of the

state officials, and have had much reason for so doing, on ac-

count of the ambiguity of the treaty. The volume of litiga-

tion that has ensued, the substantial expense involved, and the

confusion of thought manifested on every side, have all been

the direct result of loose drafting. If there has been in this

instance any state interference with an international obligation

of the United States, it is attributable to the technical yet

grave failure of both contracting parties to express clearly

their actual design.

What the President and Senate have deemed to be a proper

subject of international agreement has never been regarded

otherwise by the Supreme Court of the United States. The test

of propriety which has guided the federal government has been

simply the desirability or need of the particular treaty con-

cluded. Nevertheless, the trend of recent judicial opinion, mani-

fest in decisions of state tribunals in consular cases, is to the effect

that if a treaty of the United States is designed to regulate a
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matter such as the administration of estates (said to be com-

monly committed to state law), and to restrict a normal privi-

lege of state officials, that intention should be clearly expressed

in language unmistakable. Such an attitude on the part of the

courts emphasizes the importance of clearness of mind and

exactness of expression on the part of those who negotiate

treaties in behalf of the United States which purport to touch

upon matters likely to affect the relations between the several

states of the Union and aliens resident therein. The con-

tinued employment of uncertain phrases lending themselves to

divergent interpretations is bound to produce narrow judicial

construction of privileges conferred upon aliens, and to tend in

consequence to arouse complaint from abroad. It is suggested

that difficulty may frequently be avoided by direct reference

in a treaty to those forms of state legislation or discrimin-

ation against nationals of the contracting parties which it is

sought to prevent. Thus in a treaty with Italy concluded

February 25, 1913, an article of an earlier convention of 1871

was replaced by a provision declaring that:

The citizens of each of the High Contracting Parties shall receive

in the states and territories of the other the most constant security

and protection for their persons and property and for their rights,

including that form of protection granted by any state or national

law which establishes a civil responsibility for injuries or for death

caused by negligence or fault, and gives to relatives or heirs of the

injured party a right of action, which right shall not be restricted

on account of the nationality of said relatives or heirs.^

This treaty was for the purpose of protecting Italian subjects

in the United States from adverse discrimination in the oper-

ation of state as well as federal compensation laws. Our gov-

ernment had the wisdom and courage by means of the con-

vention to inform definitely every state legislature of certain

legislation which it could not lawfully enact. It happened

that about two years ago the lower branch of the legislature of

a certain western state was about to endeavor to incorporate

in its workmen's compensation law a discrimination against

alien employees. About an hour before a vote was to be

taken, the writer showed to the members of the committee in

1 Charles's Treaties, p. 443.
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charge of the bill the text of the compact with Italy. The

chairman disavowed authorship of the discriminatory pro-

vision, pleaded ignorance of the treaty, and struck out the

noxious clause upon the reading of the bill.

In the conclusion after the war of fresh treaties with numerous

European states, the United States will doubtless find impres-

sive the interest manifested by European governments in the

protection of the persons and property rights of their na-

tionals resident in America. Certain countries may be ex-

pected to show as great concern over the safety and welfare

of such individuals as over any other subject of negotiation.

The United States has every reason to respond generously and

wisely. In so doing it will have occasion to accept provisions

dealing directly with the relations between the states of the

Union and aliens who in increasing numbers are to live within

their domain. Our success in accomplishing this task de-

pends upon the skill with which our government avoids the

danger of encouraging subsequent local interference. The

point to be observed is, that that danger does not necessarily

depend upon the scope and breadth of privileges which it is

reasonable and just to confer, but rather upon the absence of

clearness and directness with which the text of the agreement

brings home to state authorities those restrictions which the

President and Senate deem it wise to impose. In a word, the

danger to be avoided is loose drafting and confusion of

thought. With these eliminated, state interference with our

future treaties will be reduced to a minimum.

By way of conclusion, two general suggestions are submitted

for your consideration. The first is, that for the prevention of

offenses against the treaty rights of aliens in our midst, with

respect to the protection of their persons and propert}^, an act

of Congress clothing the federal courts with appropriate juris-

diction is imperative. The second is, that we must undertake

to draft our new treaties with a special view to frustrating, by

their very terms, state legislative or administrative interfer-

ence otherwise to be anticipated.
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DISCRIMINATION WITH REFERENCE TO CITIZEN-
SHIP AND LAND OWNERSHIP'

TOYOKICHI lYENAGA

Lecturer in Political Science, University of Chicago; Director, East

and West News Bureau

AT the moment when the Great War is absorbing all the

energies of the Allied Powers, and the Washington

government is busily engaged in completing war

measures, it bespeaks the farsightedness of the American people

that they have already begun to formulate a fundamental for-

eign policy to be pursued in the new momentous era to be

ushered in at the conclusion of the mighty conflict. In that

program an American far-eastern policy will no doubt hold a

place of first-rate importance, because upon it depends in a

large measure the future of America and of the world at large.

Our subject, discrimination with reference to citizenship and

land ownership, is as it stands so explicit that we might well

wonder whether the affirmative will find any staunch advocate.

The idea is revolting to an American sense of justice and

equality, whose conception has been greatly deepened among

Allied nations because of outrages committed during the pres-

ent war by the nation that adores the doctrine of " might over

right." Any act of discrimination merits, it seems to us at

first thought, our unqualified condemnation. But as a matter

of fact, the question cannot be so easily disposed of. In the

first place, neither the California legislature nor the Washing-

ton government has ever admitted that the Webb law is a dis-

criminatory act against the Japanese. By a subterfuge, or by a

skillful diplomatic maneuver, the confession of discrimination

has been warded off. Above all, the American people them-

selves have not yet pronounced their verdict on the matter.

This undecided, doubting attitude of the American people

calls forth our discussion today.

^ Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science, at

Long Beach, N. Y., May 31, 191 7.
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At the outset, we must frankly admit that in the frail world

we live in there are times and circumstances, in the relations

between nations, when the putting into practice of a high ideal

becomes only a farce, when expediency dictates to the nations

concerned the wisdom of finding the best practical modus
vivendi to regulate the smooth working of their intercourse.

This is the reason why the " gentleman's agreement " is ac-

quiesced in, why the Chinese exclusion act stands.

Further we cannot ignore the fact that there is such a

marked difference in the kind and degree of culture and civili-

zation which various nations have attained, that a uniform ap-

plication of one set of abstract principles of international inter-

course is often impracticable and undesirable. This is why
the clause of extraterritoriality has place in international law.

Otherwise, the principles of justice and equality would be

rather upset than upheld. Justice is rendered to a nation

when it is taken for its worth ; true equality exists only among
equals. Each nation must, therefore, stand upon its own merit,

and it has no right to ask for other grace than that of liberty to

strive by itself for further development.

In short, my contention is this, that a discussion on abstract

principles of international conduct would lead to no practical

result; that discrimination becomes unjustifiable only when

color and geography, for which providence alone is respon-

sible, are made the sole criterion of that discrimination ; that

there is no such unit as Asiatics, or Europeans, or North or

South Americans; in other words, that a concrete case must be

taken and made the basis for our consideration.

I propose, therefore, to speak within the fifteen minutes I

have at my disposal purely from the Japanese standpoint, and

have no thought whatever to pose as a champion of the Asiatic

peoples or of the yellow race. With your permission, I wish

to embrace this opportunity to lay a strong emphasis upon an-

other point, namely, that I am not a mouthpiece of the Japanese

government, as is often misrepresented in the American press.

I have a right to protest against such a misrepresentation, for

it is in effect a curtailment of the perfect liberty of speech which

I enjoy. I dare say that not a few of my countrymen would
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endorse the views I hold, but for these views I am solely

responsible.

I am now in a position to state without fear of giving em-

barrassment to others my conviction that discrimination against

the Japanese with reference to citizenship and land owner-

ship is both unjust and unwise. In elucidating my point, I

need not dwell upon the long negotiations conducted by the

American and Japanese governments relative to the California

land law. Nor need I refer to the act itself. The question

of land ownership is only a part, not the vital part, of the

fundamental problem. The local measure could hardly have

attained the dignity of an international issue, were not the

question which touched Japan's honor involved therein. You
may well appreciate how a nation that has, by dint of energy

and perseverance, raised itself from being a negligible in-

fluence in world politics half a century ago to the front rank

of nations—a nation that after hard struggle won its complete

political independence and full recognition of equality with

great powers of the world—would feel toward the discrimin-

ation meted out to its own people residing in America.

Were Japan to insist upon the unrestricted immigration of

her subjects into this country, then the wrong would be, I

believe, on her side, for the introduction of a large number
of Japanese laborers into your country would create many
difficult problems, and introduce an element which even the

most wonderfully assimilative power of the United States

would find it hard to cope with. But it is not so. Japan fully

appreciated that danger, and in 1907 voluntarily prohibited

the further emigration of Japanese laborers to the United

States. The " gentleman's agreement " has been and is most

rigidly kept. You must therefore understand distinctly that

the immigration question with Japan is closed.

The question under consideration is then restricted to this

:

What shall the United States do with her eighty thousands or

so of Japanese residing in this country ? Is it wise for America

to leave them long as aliens who form no corporate part of

the American system, and who are debarred from sharing not

only the rights but the duties and functions of her citizenry?
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Opinions may differ on this point according to the appraise-

ment you make of the Japanese. It is no province of mine to

pronounce any judgment upon that point. I may, however, be

permitted to say that in my opinion the Japanese residents

are neither better nor worse than most European immigrants,

and one's pride of comradeship may perhaps be pardoned if I

put them on a little higher plane than the average immigrant.

While we must recognize that there exists a marked differ-

ence in historical development, in race and religion, between

the American and Japanese peoples, at the same time it is well

for us to understand clearly that the essentials of civilization

they have developed in the past are nowise dissimilar. Ameri-

can ideals are what the Japanese hold before their eyes. The
virtues personified in Washington and Lincoln are what the

Japanese are anxious to emulate. I can then see no reason why
the Japanese will not be able to assimilate with the American

system. The charge of non-assimilation often made against

them is, I believe, unfair for the simple reason that you have

not as yet given them a chance to demonstrate their assimilative

power to its fullest extent. That the shortcomings and faults

of the Japanese are many and lamentable, I would be the first

to confess. And yet theirs are no inherent defects that baffle

correction, but the same weaknesses and sins ordinary human
beings are prone to.

A great doubt is, however, expressed as to whether the

Japanese can ever be converted into genuine and patriotic

Americans, because they are so intensely patriotic to their na-

tive country. On my part, I entertain no such doubt. My firm

belief is that once a Japanese is admitted to American citizen-

ship, he will be just as loyal to his adopted country as he now
is to his native land, and will prove his faith even by his death.

I assert this so confidently because I know the Japanese code

of honor and loyalty. Even at the present moment, when they

are denied the privileges of American citizenship, hundreds of

resident Japanese are anxious to enroll in the American army

and fight for the cause America stands for. This being im-

possible, they are showing keen interest in the work of the

American Red Cross, and are contributing to it their quota,
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small in amount though it be. This is a good proof that

Japanese residents are identifying their interests with the wel-

fare of this country.

I am not unaware of the great difficulties that lie in the way

of your granting to Japanese the privilege of American citizen-

ship. One is the too great concentration of the Japanese

population in the state of California. Another is doubt as to

what will be the decision of the Supreme Court of the United

States upon the question, if a test case be brought before it.

The third is a lack of knowledge and understanding of the

Japanese among the American people. The Japanese must,

on their part, do their best to make the presentation of your

gift to them an easy and pleasant task.

Within the short time at my disposal only an outline of my
thesis can be presented. There may be many ways to solve

the vexed Japanese-American problem. The surest and most

definite solution is, of course, the one we have been discussing.

Another measure is complete authority given to the federal

government to enforce treaties and to prohibit any of the

states from violating them. The third is what is embodied in

the bill recently introduced by Congressman Husted in the

House of Representatives. The fourth is the plan formulated

by Dr. Gulick. Still another is the federal legislation on pro-

tection and treatment of aliens advocated by Mr. Elihu Root.

It would be preposterous for a foreigner to pronounce any

judgment on these measures, initiative of which rests in the

hands of the American people.

In concluding, I wish to say that I have participated in to-

day's discussion, on this rather delicate subject for me to dis-

cuss, with the conviction that one who has at heart the best

interests of America and Japan would fail to fulfil his duty

if he lacked the courage to speak out his views frankly.
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HANS VON KALTENBORN

Brooklyn Daily Eagle

A DIFFERENCE which has thus far proved irrecon-

cilable has arisen between the United States and

Japan out of the California anti-alien land law

of 191 3. The diplomatic correspondence on the subject ceased

some time ago, but not until it had developed such sharp state-

ments of conflicting views that both sides agreed to censor

certain passages before making them public. On Japan's side

the exchange of notes closed with the following definite state-

ment which has very much the ring of an ultimatum :
" What

we further demand is a fundamental remedy which shall

eliminate all racial incapacity for our nationals. , . . The

Imperial Government is unable to acquiesce in the unjust and

obnoxious discrimination complained of, or to regard the ques-

tion as closed so long as the existing state of things is per-

mitted to continue."

I shall examine first, California's right to pass an anti-

alien land law; second, Japan's right to protest against this

law; and third, the best means of reconciling the present con-

flict of opinion.

California's right to regulate the ownership of California

land cannot be impeached. It is a right inherent in sover-

eignty, exercised by all states throughout all time, sanctified by

law and custom, approved by all authorities. It was conceded

by President Wilson in his appeal to the California legislature

for a modification of the anti-alien land bill. He declared on

April 19, 191 3, that if the people of California deemed such a

law necessary, they had a perfect right to frame one—and here

I quote his words: "Along lines already followed in the laws

^ Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science, at

Long Beach, N. Y., May 31, 191 7.

(570)



LAND OWNERSHIP BY ALIENS 47

of many of the other states, and of many foreign countries,

including Japan herself."

Mr. Bryan arrived a few days later to remonstrate with

those wicked California legislators who dared disturb the

equanimity of a State Department which had just informed

the interested world that until 191 7 at least the United States

could not be provoked into belligerency. May I suggest to

the historians present that a study of the effects of this pacific

191 3 pronouncement in the less-pacific chancelleries of Ger-

many and Japan might form a valuable contribution to the

cause of enduring peace? Those who say they are too proud

to fight may soon learn that, after all, they are too proud to

keep the peace.

After conference with California legislators and officials had

shown Mr. Bryan that California's vital interests demanded

the passage of an anti-alien land law, he made three proposals

asking the Californians to co-operate with the administration

in its effort to placate Japan to the extent of accepting at

least one of the three. The Californians responded by framing

a new bill which accepted all three and completely met the legal

objections raised against former drafts. Mr. Bryan had sug-

gested that the legislature delay action until a new treaty with

Japan could be framed. This was made unnecessary by in-

cluding in the bill a section which specifically guarantees to

all aliens all property rights granted them by treat}/.

Let me say here that there can be no question of a violation

of Japan's treaty rights by any anti-alien land ownership laws

of any state. The text of our treaty of commerce and navi-

gation with Japan (of 191 1
) was framed by Japan herself

in such a way as to exclude any reference to land ownership.

And Japan omitted reference to land ownership because she

herself does not allow aliens to hold land in Japan. But to

this I will recur.

The second of Mr. Bryan's three suggestions was that Cali-

fornia should enact a statute similar to that of the state of

Illinois, under which an alien may not hold land for a period

longer than six years. The California measure was therefore

framed so that it confers on all aliens the right to hold agricul-

tural land for a period of three years.
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With his final suggestion, Mr. Btyan sought to eliminate

from the proposed law the phrase which barred from land own-

ership all aliens " ineligible to citizenship." This phrase, he

said, was particularly offensive to Japan since it was regarded

as direct discrimination. He suggested as a way out that

California follow the precedent of the District of Columbia,

which by Act of Congress of March 3, 1887, enforces a general

prohibition on all alien land ownership. Here, too, California

responded to the State Department's suggestion.

The objectionable phrase, " ineligible to citizenship," was

eliminated. In place of it, California's attorney-general, who
framed the law, followed the tenor of the anti-alien land law

of the state of Washington to which neither Japan nor any

other country ever objected. This law specifically permits all

aliens eligible to citizenship to own land. Such specific per-

mission forms the first section of the much-maligned Cali-

fornia law.

Thus this statute as framed with the co-operation of the State

Department violates no treaty rights and incorporates no prin-

ciple not to be found in one or more of something like sixteen

anti-alien land laws which are still on the statute books of as

many different states of the Union. A study of the censored

correspondence relative to this law between the United States

and Japan will show that t'he counsellor of the State Depart-

ment not only justified the action of the California legislature,

but did it so successfully that after several awkward parries

the Japanese diplomats completely shifted their attack from

the California anti-alien land law to the federal naturalization

law which discriminates against all members of the brown or

yellow race. Japan's final demand which I quoted a moment

ago was for the elimination of all racial incapacity. It is evi-

dent, therefore, that the skilled diplomats of Japan are keep-

ing alive the California issues and there can be no doubt that

Japan's officials both here and in Tokio are deliberately keep-

ing it alive—because they desire a general readjustment of the

status, not only of the Japanese now in this country but of

those who may come here in the future. When the people

of the United States understand this truth, when they stop
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abusing California or Idaho or Oregon or whatever state may

happen to be passing anti-alien land laws, and turn to the root

problems of Japanese immigration and naturalization, then and

then only we shall progress toward an understanding with

Japan.

Having answered affirmatively the first question. Did Cali-

fornia have a right to pass an anti-alien land law, I should

like to explain a little further Japan's discrimination against

aliens in the matter of land holding; for surely if Japan bars

Californians from owning land in Japan, it would seem no

more than fair, apart from all legal considerations, that Cali-

fornians should have the right to bar Japanese from owning

land in California. Our State Department has a note from

Baron Uchida, formerly Japanese ambassador in Washington,

in which he reserves the right on behalf of the Japanese gov-

ernment to discriminate in land ownership against the citizens

of any state which may pass anti-alien land laws. This note

played an important part in the diplomatic duel between the

United States and Japan over the California law, since it con-

tained a definite admission by Japan of the principle of state

sovereignty, as opposed to federal sovereignty, in the matter of

land laws. Let me quote it:

In return for the rights of land ownership which are granted Japanese

by the laws of the various states of the United States, and of which

I may observe there are now about thirty, the Imperial Japanese

Government will by liberal interpretation of the law be prepared to

grant land ownership to American citizens from all these states, re-

serving for the future, the right of maintaining the condition of

reciprocity with respect to the separate states.^

Through the mouth of her own ambassador, Japan here sug-

gests a final solution of this land-law problem. She has form-

ally reserved the right to maintain the condition of reciprocity

in the rights of land ownership with respect to the citizens of

the separate states of the United States. Let her exercise this

right.

1 This note is dated February 21, 1911.
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By an imperial edict of 1874, which is still in effect, Japan
positively prohibits the acquisition of land by any alien. There
are ways of evading this law by leases or through corporations,

but the prohibition stands. On April 13, 1910, Japan passed

a law providing that resident aliens in whose state the Japanese

may own land, may own land in Japan. In other words, it

applies that exact condition of reciprocity which Baron Uchida
reserved for Japan in his note to the State Department. Now
it is a curious and perhaps significant fact that this law, passed

in 1 910, which would settle this entire land-law controversy

by establishing reciprocal and compensating discriminations,

has never been put into effect. No law becomes effective in

Japan until it is proclaimed by imperial ordinance. This one

has never been thus proclaimed. In response to a query the

Japanese embassy recently explained that the law had not been

proclaimed because it was " defective in several minor points,"

in the form in which it had been passed, and these defects had

to be remedied. But seven years is a long time in which to

remedy several minor defects. Perhaps it is the part of shrewd

diplomacy for Japan not to remove by action of her own an

alleged grievance against one of the United States in which

she had the support of many well-meaning but misinformed

Americans. Suppose the issue between the United States and

Japan became identified in the public mind with the larger

issues of oriental immigration and the question of granting

citizenship to orientals ? Suppose it were no longer a question

of so-called arbitrary action by one of forty-eight states and

instead concerned the exclusion from competition with Ameri-

cans of a race which we cannot assimilate and whose standard

of living is far beneath our own? Public opinion would soon

rally to support the Californian as against the Japanese point

of view. Moreover, in this exclusion policy the United States

could point to South Africa, New Zealand, Australia, Canada,

all peopled by the subjects of a country with which Japan has a

formal offensive and defensive alliance, and every one of which

discriminates against orientals. A Japanese student or travel-

ler who may remain in the United States as long as he wishes,

must leave Australia within twelve months of his arrival. The
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1

Japanese who becomes a citizen under the laws of Canada is

debarred from the citizen's right to vote by the law of British

Columbia.

Let us persuade Japan to go into a conference on this whole

matter with all the lands bordering the Pacific, Let us ask

her, together with China and India, to meet the members of

the white race who have lived in dread, foolishly perhaps, of

the brown and yellow peril. Let us for once face frankly this

burning question of the dividing line between the East and the

West. Such a conference would remove some of the misap-

prehension which a race issue always creates. It would teach

Japan that in the furtherance of all her legitimate aspirations

she has no more true and loyal friend than these United States,
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DISCUSSION^

Mr. Sidney L. Gulick : Many important points have been

brought up in the discussion thus far, upon which I would

fain spend considerable time, and yet in ten minutes it will be

impossible to range over the whole breadth of the material

which has been brought before us.

First let me speak with high commendation of that admirable

paper dealing with the question of providing adequate protec-

tion for aliens in our country. In this connection I would like

to call your attention to a pamphlet which you will find on the

table in the registration room entitled, " To the President and

Congress of the United States of America." It deals with the

same problem, and shows how some of us have been quite

solicitous with regard to the failure of Congress to pass the

needed laws. Proper laws would make practically impossible

such anti-Asiatic mob violence as we have had in the past.

I trust you will get that document and look at it.

I should question Mr. von Kaltenborn's statement that no

foreigner can secure land in Japan except by subterfuge. It is

thirty years since I went to Japan, and I know that at the

beginning that was certainly the case. But if you remember

the history through which Japan has passed and also the ex-

traordinary pressure of population there, is it strange that

Japan should be solicitous about letting land rights go into

the hands of the powerful, aggressive, wealthy peoples of

other lands, a thing which might work to her own injury?

Rigid restriction of ownership of land among the Japanese

was quite natural. When the treaties were ratified, however,

in 1899, and foreigners were given free range of life in Japan,

privileges were also extended with regard to land ownership,

or land holdings, perhaps I should better put it. All the pieces

of land that were then held by mission boards in the names of

1 At the morning session, May 31.
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Japanese were gradually transferred to land-holding corpor-

ations formed in accordance with the new laws of Japan. Thus

was done away that earlier method of holding land, which,

nevertheless, I wish to state was perfectly well known to the

Japanese authorities—that, namely, by the lending of names.

Provision was also made for long-time leases known as " super-

fices," whereby individual foreigners could own land. I am

myself an owner of land in this sense. I have leased it for 999

years. I do not have the privilege of mining down into the

ground and taking all the minerals that may be there, through

to the center of the earth. If that privilege however should

be granted in the course of 999 years, I may have it without

the payment of an additional cent. I have paid for the leas-

ing of that land in a single lump sum at the beginning, and I

can transfer that lease to others. I contend that that is

practical ownership.

Many statements with reference to Japanese dealings with

occidentals are of a similarly faulty nature. They rest upon

the experience, perhaps, of 1870, 1880 or 1890, and not of the

period since 1900, when Japan entered into new relations,

when she secured her revised treaties.

Mankind is entering into a new era of its history. This is a

familiar thought, and it is natural that we should phrase this

thought in the light of what is taking place in Europe, the

frightful tragedy of a great world war. And yet there is no

more important factor in the history upon which we are enter-

ing than the relations of the white and yellow races. For a

hundred years we have been doing what we can to awaken

those great nations of the Far East. "Asia is a sleeping lion;

let her sleep, for when she wakes, she will shake the world,"

Napoleon is reported to have said. We have not let her sleep;

we have done everything we could to waken her, and she is

awake. Japan discovered that the old policies were no longer

practicable. Since 1868, when the new insight came to her

leaders, Japan has been entering into the life of the world, with

the utmost rapidity and insistence. She is determined that

she shall not be found wanting in the competition, and if need

be, in the struggle of the nations.
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New Japan has been a mighty factor in the awakening of

New China. What is the attitude of New China toward us

today? She is looking to us perhaps more than is justifiable,

not only for political help which she probably will not get, but

for ideals, methods and education. Those she will get.

Now, it is saddening to think that while we have dealt with

China splendidly over there across the Pacific, as we have also

dealt with Japan splendidly over there, in dealing with

Japanese and Chinese laborers in this country we have not

been fair or friendly. We have not used those methods of

treatment and applied those ideals which are calculated to send

them back to their own lands as our friends. We have rathef

done the reverse. We are aware, most of us, that we have

dealt with the Chinese far worse than with the Japanese. I

think it is a fair question whether the California anti-alien

land law is a contravention of the treaty with Japan, but there

is no question whatever that our laws, passed by Congress,

have invaded the treaties with China.

To my mind the great problem which confronts the United

States in its relations with the Far East is not so much its

relations with Japan, as its relations with China. What is to

happen in the decades ahead? Unless we revise our treatment

of the Chinese in this country, and give them the treatment we
have promised, unless we give them the equal protection of

life and property which we give to the peoples of other coun-

tries, the day will not be far distant, perhaps only two or three

decades ahead, when China will begin to demand of us the

observance of treaty rights, and the giving of these privileges

for which Japan is now asking.

In this connection may I refer you to the pamphlet, " Asia's

Appeal to America " ? It gives the terms of the treaties with

China, and points out the invasions of those treaties, and the

consequences which are likely to come. I would also call your

attention to the pamphlet "A Comprehensive Immigration

Policy and Program." It presents a plan for dealing with

the whole question of immigration. It advocates restriction

of immigration, the education of immigrants here under federal

supervision, and the giving of citizenship to all who qualify.
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I wish to dwell for a moment on this last point. I feel that

the world has advanced so far that discrimination with regard

to the giving of citizenship to those who qualify is no longer

desirable. Mankind has entered into a great new era of its

history. The old geographical barriers, the oceans and moun-

tains in consequence of which the separate races and civiliza-

tions have come into existence, have broken down. The world

today is very small. It is because the world has become so

small and because mankind has succeeded in getting such a

hold upon the gigantic forces of nature, that the great tragedy

of Europe is taking place. We are able in a few weeks to

send tens of thousands of soldiers across the sea to take part in

the great world conflict.

This fact is becoming increasingly clear: The first contact

of great j^eoples as a rule takes place through the inferior ele-

ment of each side. I do not like to call them bad men, but the

relatively irresponsible, the relatively undeveloped of each side

are the ones who first make contact with the others—sailors,

small traders, adventurers and the like. Hence has come to a

large degree their mutual ill-will and misunderstandings. The

reason why we thing so ill of the Japanese and the Chinese is

very largely because of the immigrants who came to us from

them ; and the reason why they have thought so ill of us is be-

cause of the character of many of the people who went to their

lands in the early days. The reason why South America has

thought ill of North America is largely because of the char-

acter of many who went there.

That period, however, is passing. We are coming to see that

every great people possesses a large body of noble-minded men

and women who have ideals, and the desire to make life noble

and worth while. Each great religion has thought of itself

as the religion of the world, and of the others as false. We
are beginning to see that that is absolutely untrue, that in every

religion there is a great body of truth and nobility which we

should respect.

The point, however, which I wish to emphasize is this:

The law of the United States, which settled the question of

citizenship in 1790, and limited citizenship to free white men,
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was established before we had this modern understanding of

the nature and relations of races. Its object moreover was to

prevent slaves and Indians from becoming citizens. In 1873

the law was changed to include men of African birth and

African descent. Up to 1906 that law was interpreted liber-

ally, Hungarians and Finns, Turks, Armenians and Syrians

are given citizenship. Even Hindus in California are being

naturalized. But since 1906, by a special order of the State

Department, our courts have been instructed to enforce the law

of naturalization strictly. But even since that date the courts

have interpreted the law liberally with regard to all the others,

including Mexicans, but strictly with regard to the Japanese.

A special law was enacted in 1882, you Vv^ill recall, with re-

gard to the Chinese.

We have come into a new era in the relations of the great

races. We have got to learn to live together. We can do

this only on a basis of honorable relations and equal treatment.

I believe in the restriction of all immigration on a common
principle. I also believe that those whom we allow to come

and to stay should be given every privilege, including that of

citizenship, if they will properly qualify. We should say to

them, " If you will become a loyal citizen, will support our

democratic institutions, live in harmony with our j^eople,

and co-operate with us in making democracy a success, then

we will give you the privileges of citizenship." These are the

things for which I contend.

Mr. Lynn Helm, Los Angeles, California: I have been much

interested in the discussion this morning, especially in view of the

fact that I have been very friendly in California with both Japanese

and Chinese, my associations with them having been more than

agreeable. I want to speak with reference to the prevention of states

passing laws that are discriminatory and violative of treaties. The

prevention of such action will operate to prevent future disagree-

ments between this country and otherwise friendly foreign nations.

There is no doubt that any such legislation which is in violation

of the terms of a treaty, is void. A treaty, when adopted, becomes

a part of the supreme laws of the land, and any law passed by legis-

lative bodies in violation of such a treaty, is void.
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There has been for some time a federal law that in a proper

proceeding the district court of the United States, composed of at

least one circuit judge and two district judges or circuit judges,

can declare a state law unconstitutional, or in violation of a treaty.

Thus, when Arizona passed a law prohibiting the employment of

aliens in the mines of that state, intending thereby to prevent the em-

ployment of Mexicans and other foreigners, three of the federal

judges of the United States, sitting in the United States district

court in Arizona, declared the law unconstitutional and void.

It is a principle of equity jurisprudence that equity will enjoin

the enforcement by criminal process of an invalid law or ordinance

where property rights are involved.

Thus, there is a remedy provided for the annulment of state

laws which affect aliens, and are in violation of existing treaties. But

more often the evil existing is the threatened adoption of such laws.

The mischief is done by the threatened passage by the state legis-

lature of such laws. These laws may affect a treaty between the

United States and a foreign country, giving the citizens of a foreign

country the right of any most-favored nation, and the passage of a

law in violation of such a treaty might probably involve this nation

in a war with such foreign country.

It has occurred to me that there should be an act of Congress

under which the district court of the United States, or even the

Supreme Court of the United States, might be enabled to prevent

the enactment of legislation that would in the end be declared void,

as being in violation of treaties or the Constitution of the United

States. Such preventive regulation would avoid troubles that we

have had in the past with reference to discriminatory legislation by

the several states. It is only with the greatest difficulty that such

legislation has been prevented by the administration at Washington.

This is illustrated by the attempted passage in the state of Cali-

fornia of laws to exclude the children of Japanese from the public

schools of California. Alien land laws have been adopted by the

legislature of the state of California, and recently alien land laws

were introduced in the legislatures of Idaho and Oregon, aimed at

Japanese ownership of lands, and it was only because of the influence

of the senators of the United States and the representations of the

authorities at Washington at the time of the severance of our rela-

tions with the government of Germany, that these bills were with-

drawn.
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Now, if a law could be enacted by Congress, giving to the

attorney general of the United States, familiar with the laws and
treaties of the United States, power to invoke the aid of the United

States courts in the beginning, at the time of the introduction of

such alien bills in the legislatures of the several states, when the

danger is threatened, we would be able to find out, and probably

satisfy foreign nations, before its passage or adoption, whether a

proposed law was in violation of a treaty or the Constitution of the

United States. The purpose would be somewhat similar to the pur-

pose of a similar law actually in eifect in the state of Massachusetts.

In that state, when legislation is proposed, and it is desired to deter-

mine in advance whether or not it will be constitutional, it can be

submitted to the supreme court of Massachusetts for an opinion.

Similarly, by application of the attorney general of the United States,

to the United States courts, either in the district court, with three

judges sitting, one of whom should be a circuit judge, or in the

Supreme Court of the United States, against the state or its authori-

ties, to enjoin the enactment of such a law, we would avoid the

danger of conflict between the United States and foreign nations,

that may now arise out of the desire on the part of certain persons

to pass laws in the various states, calculated to create friction be-

tween ourselves and such foreign nations.

There is nothing novel in this, for equity can and will restrain a

threatened wrong or injury wlaich may be inflicted, especially where

property rights are involved. Moreover, the power to make treaties

being vested in the president and Senate of the United States, the

power to make the treaty impliedly carries with it the power to en-

force the treaty obligations. The right to bring this suit, therefore,

should be given only to the attorney general of the United States,

who would be most familiar with the treaty relations between the

United States and foreign nations, and as a member of the cabinet of

the president would know the necessity of such extraordinary action.

Hon. Henry St. George Tucker, Lexington, Va. : Five minutes

is a short time in which to answer the able and scholarly papers of

Dean Hall and Professor Hyde. Dean Hall in his paper generally

sustains Butler, Corwin and others in the doctrine of an unlimited

treaty-making power. I find myself quite unable to agree with that

proposition, and elsewhere I have sought to controvert it.^ Dean

Hall, as others of his school, reads Article II, section 2, as follows:

1 Limitations on the Treaty-Making Power by H. St. George Tucker, Little,

Brown Company, Boston.
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"All treaties made or which shall be made shall be the supreme law

of the land, and the judges in every State shall be bound thereby,"

etc., whereas Article II, section 2 of the Constitution reads: "This

Constitution, and the laws of the United States which shall be made

in pursuance thereof, and all treaties made or which shall be made,

under the authority of the United States, shall be the supreme law of

the land ; and the judges in every State shall be bound thereby, any-

thing in the Constitution or laws of any State to the contrary not-

withstanding." It will be observed in this article that " this Con-

stitution " is placed first, " the laws of the United States which shall

be made in pursuance thereof " second, and " all treaties made " etc.,

is placed after the other two. This clause does not single out the

treaty-making power alone as supreme, but in the same language

in which supremacy is given to the treaty-making power, supremacy

is given to the Constitution and the laws of the United States which
" shall be made in pursuance thereof " and if the location of each

in the sentence is to be reckoned according to its importance, the

first " this Constitution " and second, the " laws made in pursuance

thereof " would be prior in dignity to treaties. Is the law of Con-

gress to be held unconstitutional because not in pursuance of the

Constitution, and the treaty to be declared free from such restrictions

when it is declared that they must be made " under the authority of

the United States " ? Dean Hall's position, I respectfully submit, is

not upheld by the decisions of the Supreme Court. That court in

my judgment has never held that a treaty annuls the law of a state,

though some judges of that court have, in dicta, asserted that

principle.'-

I think no case can be shown in which the issue as made by the

pleadings between a treaty and the laws of a state contrary to it has

been decided declaring that the treaty nullified the state law.^

I do not hold that every law of a state in contravention of a treaty

must stand against a treaty. Far from it. But those laws which

represent the essential duties of a state, though contrary to pro-

visions of existing treaties, have been upheld'

Let me illustrate my meaning of the limitations of a treaty by

1 Ware v. Hylton, 3 Dal. 199; Geoffroy v. Riggs, 133 U. S. 270.

2 Tucker's Limitations of the Treaty Making Power, pp. 143, 173, 284, et

seq.

' Rocca V. Thompson, 232 U. S. 318; Patsone v. Pennsylvania, 232 U. S. 142;

Compagnie Francaise v. State Board of Health, 186 U. S. 380; Heim v.

McCall, 239 U. S.
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a state law : Suppose a treaty made by the United States with

France, in which France gives the citizens of the United States a

right to do business of any sort in France at wholesale or retail, and

reciprocally the same rights are granted a Frenchman in America.

I live in the little village of Lexington in the state of

Virginia; recently we have come to live under the enlightening in-

fluences of a rigid prohibition law. Suppose a Frenchman should

come to Lexington and open a bar room. This the law of Viriginia

prohibits, but the supposed treaty with France permits. The

Frenchman is at once brought before the judge for violating the

law of Virginia. This he laughs at and says, " I have opened my
bar room under the treaty between the United States and France,

which Dean Hall declares annuls the state laws which controvert it."

The judge of the court admits his plea as valid, and allows the bar

room to remain. I as a citizen of Lexington, owning property

there, paying taxes there, having sons who are in the army of the

United States or attempting to enlist in it in defense of their coun-

try, find the Frenchman's business so profitable that I determine to

open a bar room myself. Promptly I am taken before the judge

and equally promptly I am lodged in the county jail for violating

the law of Virginia. At least I have the solace of seeing my
friends going daily into the Frenchman's bar room for refreshments

Can these things be? Was such interpretation intended by the fram-

ers of the Constitution of this treaty power ? The case of Compagnie

Francaise v. Board of Health, supra, illustrates my position fairly.

A French vessel with four hundred immigrants on it, came

up the Mississippi River to New Orleans. There was yellow fever

in New Orleans, and Louisiana had declared by law a quarantine

against any city of the state infected with yellow fever. The quaran-

tine officers stopped the ship, but the captain claimed his right to

proceed under a treaty between the United States and France.

This brought up what seemed to be a direct conflict between the

treaty and the law. The Supreme Court sustained the law of

Louisiana. Two justices dissented, Harlan and Brown, holding that

the case was a direct conflict between the law of Louisiana and the

treaty, and that when such was the case the treaty must prevail.

The court in its decision did not hold that the law of Louisiana

annulled the treaty, but Judge White in rendering the opinion of

the court said, " The treaty was made subject to the enactment of

such health laws as the local conditions might evoke, not paramount

to them." The treaty provided that
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a vessel arrived at a port of the United States with a bill of health granted

by an officer having competent power to that effect at the port whence such

vessel shall have sailed, setting forth that no malignant or contagious diseases

prevailed at that port, shall be subjected to no other quarantine than such as

may be necessary for the visit of the health officer of the port where such

vessels shall have arrived, after such said vessels shall be allowed immediately

to enter and unload their cargo.

Of course the law and this treaty were in conflict, for the vessel

showed a clean bill of health, but Judge White said that there was

no conflict because the treaty was made subject to the enactment of a

quarantine law by Louisiana. If the treaty was subject to the enact-

ment of such a law, clearly it was not superior to that law.'-

Mr. Albert Shaw: It is not my purpose, in speaking for a few

moments upon the subject of our relations with the great peoples who

are our neighbors across the Pacific, to enter the field of discussion

in a legal or technical way. I have listened with interest to the

presentations that have been made touching upon such specific topics

as land tenure by alliens and the treaty-cnaking power as limited

by the American Constitution and the nature of our federal union.

There are broader questions than these lying at the base of national

tendency, and it is in the light of the fundamental problems that the

particular issues must be considered if their solutions are to be valu-

able and permanent.

It is upon one or two aspects of the broader questions that I should

like to speak. It is a very hopeful thing that we are developing a

wider mental vision in the United States regarding all matters of

international relationship. It is this growth of vision and under-

standing that is to enable us, I believe, to maintain harmonious rela-

tions with Japan and China.

It has become necessary, in order not to do ourselves and our past

history an injustice, to hold it clearly in mind as we look back over

a period of a little more than a century that our chief business has

been the definite creation of nationality. Partly through express

direction and leadership, and partly through irresistible impulses, we

have been trying to malce a homogeneous American people—that is to

say, a great nation having common habits of speech and thought and

well blended as respects political and economic capacities and the

things that go to make social solidarity. In brief, we have been

trying to make a unified American people, precisely as the Germans,

1 See Tucker's Limitations on the Treaty Making Power, p. 314.
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French, English and Italians have been making their distinct nations,

and just as Japan and China have evolved their ov^n racial and na-

tional types through a long experience of guarded seclusion.

Our American history is very short, and we are as yet scarcely able

to see it in perspective. I believe that future historians will see that

in the process of making this new American nationality the two

most important things thus far have been the abolition of the slave

trade in 1808 and the arbitrary restrictions of Chinese immigration

dating from about 1870. I am far from speaking with prejudice

against any race, and am merely calling attention to two extremely

important turning-points in the making of a homogeneous nationality.

The Negro problem was not, in the permanent sense, one of slavery

but one of immigration. Populations brought here were destined to

remain, and the problems resulting from unwise immigration were to

be permanent whereas those of slavery were transient in their nature.

If we had not enacted the law abolishing the slave trade in 1808,

the enormous demand for labor in the cotton fields in the decades

after the introduction of the cotton gin, about 1820, would have

brought about an irresistible activity in the nefarious trade and

made its abolition impossible. We should have imported so many

Negro men and women against their will that the present conditions

in a large part of the United States, due to the presence of two races

that do not blend, would be far more difficult than it now is. There

was much violation of the law of 1808, and many thousands of slaves

were smuggled in, previous to the Civil War. But this influx was

negligible when compared with what would have happened if the

policy provided for in the Constitution and put into effect twenty

years later had not existed as one of the fixed American decisions.

The second great landmark in American history, from the stand-

point of the unifying of our nationality, was the decision—after the

most thorough and deliberate debates at Washington—to avoid the

creation of a race problem between the Pacific Coast and the Rocky

Mountains that might be even more difficult to deal with than the

problem south of Mason and Dixon's line. The restriction of

Chinese immigration, now almost fifty years ago, has not been as-

sociated by most of our historical writers with the decision that

preceded it by two generations. But if one is thinking of the evolu-

tion of our predominant form of Americanism, these are probably

the two most essential and determining things in the first century of

American independence.

I am inclined to think that if we had appreciated more truly the
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nature of the problem of African immigration, we should have been

able to deal more successfully with the solution of the slavery issues,

while also employing domestic policies that would have been far more

just and useful to both races in the South during many decades past.

Our duty to the American citizens of African origin who are here

by reason of the forced immigration of their ancestors is clear. As

respects the subsequent admission of African aliens from the West

Indies and elsewhere, I am inclined to think we have not dealt with

the problem on its merits. I say this not to lead you away from our

topic, which has to do with the Far East, but to suggest an analogy

that assists in establishing the basis of study and discussion.

I have never had any doubts as to the wisdom of the general policy

of restricting the immigration of oriental laborers to our Pacific

Coast states. There may come a time in the future when there will

be reasons for a considerable modification of this policy. But the

American pioneers were creating their industrial as well as their

political institutions in the new states Avest of the Rockies, and they

were trying to induce as large a movement of white immigration as

possible. I have always been of the opinion that they should be al-

lowed, for the best interests of this nation—and for its ultimate rela-

tionships with China, Japan, and the Far East—to develop their so-

cial institutions as nearly as might be upon the fashion of those of

the older parts of our American Union.

Happily for the best welfare of all concerned, history stands upon

the foundations that have been laid for it; and the questions at

issue regarding the bringing of masses of labor from China and

Japan have been settled by common acceptance and agreement. The

leading minds of Japan do not fail to understand the American point

of view, and the same thing is true of China. It has been our ex-

perience in dealing with the governments and peoples of Japan and

China that they keep their word with us, that they are honorable,

that their friendship has been worth having and holding.

Let me repeat, then, that the Chinese government has accepted in

good faith our view of the desirability for the present of building

up our Pacific Coast states upon economic and social principles

similar to those of the rest of our country. At a later period

American employers under the ordinary laws of supply and demand

affecting the labor market, began to bring in great numbers of

Japanese working people, who, like those from China, were desirable

because of their great skill and industry. The Japanese government,

in its turn, accepted the views of public policy respecting coolie labor,
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SO called, that were entertained at Washington. In the period of

those negotiations conducted for us by President Roosevelt and Secre-

tary Root, the government of Japan agreed to control the tides of

Japanese migration in such a way as to prevent that which was

regarded in the United States as undesirable.

This agreement on the part of the Japanese government has been

steadfastly maintained, and has, in my opinion, been ample in every

way. I am confident that we may safely repose trust in the policy

of the government of Japan, and in the policy of the government of

China, in respect to what upon the whole is undoubtedly the desire

of this country—namely, the further continuance of our policy of

developing a homogeneous white race.

Dr. lyenaga, with his habitual reasonableness of mind, has long

respected this American point of view, and he has just now stated

it for us again in a way that shows Japan's consideration for

America's opinions and objects. I have not been able to discover

anything, as I have been listening to Dr. lyenaga's address, with

which I am not in substantial agreement. Not only his general

point of view, but his particular suggestions, seem to me in keeping

with justice and right solutions. I believe that we can afford to be

wholly generous and cordial in our relations of all kinds with both

Japan and China.

I have one more word to say in conclusion : Our attitude should be

more positive and hospitable as respects the coming here of educated

men and women from Japan and China. We should not merely toler-

ate the scholars, the travelers, the merchants and the men of affairs

from those countries, but should extend to them a friendly welcome

and should see that they are never subjected to the slightest indignity

or discriminatory treatment by the lower order of custom officials or

others who, in their zeal to keep out oriental laborers, are so ignorant

and prejudiced that they are sometimes offensive to persons whose

legal right to come here is precisely the same as our legal right to

visit Japan and China.

There are also reforms to be made in the details of arrangements

for bringing Chinese students here, in accordance with the plans

consequent upon our remission to China of our share of the excess

indemnity which had been unjustly exacted after the Boxer troubles.

We should encourage students, both Chinese and Japanese, and

should see that plans for bringing them to our colleges, universities,

and technical schools are carried out in a generous way and not as

hitherto in ways that are to some extent obstructive and embarrassing.
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Mr. a. B. Farquhar, York, Pennsylvania: I have always taken a

deep interest in those wonderful ancient civilizations of Japan and

China. I have known the people for sixty years and our firm has

traded with them for nearly fifty years. The Japanese are unusually

bright, attractive and satisfactory customers. The Chinese have a

world-wide reputation for honesty. You may always rely upon their

word. Could not the whole problem be solved by following the

precepts of the great Nazarene Philosopher of nineteen centuries ago,

recognizing the common brotherhood of man ? I think if the experi-

ment of Christianity were given a fair trial, the whole question would

be solved. We should have no difficulty at all, I believe, in assimilat-

ing a reasonable number of Chinese and Japanese in the great melt-

ing pot of this country, just as we have assimilated vast numbers of

southeastern Europeans that are not equal in intelligence or enlight-

enment to either of those great peoples.

Japan has not forgotten that it was America that introduced her

to the world. She has always wished our friendship and that she has

deserved it may be proved by the thousands of visitors to that charm-

ing island.

We have not kept faith with the Japanese. It was understood that

if Japan would stop the emigration of laborers that the Japanese now

residing in this country should have the same consideration af-

forded other foreigners. Power should be given the executive to

enforce treaties, and such difficulties as we have had with Italy over

the Mafia in New Orleans and now with Japan would be avoided.

Professor Stanley K. Hornbeck: There is one aspect of this

question which has not been touched upon, at least not in any detail,

namely, to whom is the question as presented in California a vital

question? I have failed so far to discover that the question of hold-

ing land in California is of vital consequence to the Japanese people;

or indeed that the matter of admission to American citizenship is of

vital consequence.

There are, as Dr. lyenaga has suggested, some eighty thousand

Japanese in this country. The position of the individuals who make

up this group is of vital consequence to themselves, and with them we

should endeavor to deal in proper fashion ; but to the Japanese as a

nation, what vital consideration is involved in the question whether

these few shall have the right to own land in California? That is a

question of privilege rather than a question of rights.
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As regards the people of California, it is vital that they be satis-

fied as to the conditions of life under which they find themselves.

As to vi^hether the people of California are being reasonable, as to

whether they are acting as they should, I would not undertake to

say. I would not even undertake to say whether the majority of the

people of California do or do not favor the present discriminatory

legislation. But I do contend that the Califomians have a vital

interest in determining for themselves through their governmental

machinery what conditions of life they wish to have for themselves,

and that as between the United States and Japan, our first concern

should be with the wishes of the people of one or several of our

own states.

In considering what our government may and what it should do in

the making and interpretation of treaties, we need also to consider

the principle upon which our federal union is founded : that we will

allow the people of a state, so far as compatible with the interests

of the group as a whole, to determine the condition of their lives.

Miss Lillian D. Wald: 1 want to remind you that Mr. von

Kaltenbom in his paper suggested a practical method to clear the

way. He proposed that a commission be appointed for the purpose

of acquainting us with the true interests of the Japanese and the

Chinese, and of the problems debated today. This commission would

not only acquaint us with the interests and the problems of the East,

but would in turn inevitably acquaint the Orient with our own prob-

lems and interests. If we do not take up the study of these seri-

ously, we may miss an opportunity to avoid trouble in the future.

Sympathetic study and research by the kind of committee that Mr.

von Kaltenborn doubtless has in mind, could not fail to bring us

nearer to understanding each other. Now is the time for responsible,

sympathetic interpreters of the races, both the eastern and the

western. We need more light, and understanding will follow.

Mr. Fabian Franklin : The substance of Professor Hornbeck's

remarks, was this: To the eighty thousand Japanese in California,

it is important how they live and what privileges they have, but to the

people of Japan it is not very important. On the other hand, the

people of California feel that the question is important to Cali-

fomians. I think I am not doing injustice to the speaker, in quoting

him as virtually admitting that the question is not whether it really

is of importance to Californians, but whether they think it is. Most
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of US at a distance cannot feel that it really is of great importance.

The point in the speaker's mind, however, was, I think, that

since the people of California feel that it is of importance, it is of

importance, and therefore we should let them have their way.

But suppose the people of Japan likewise feel it of great import-

ance to them that the Japanese in California shall not be subjected

to indignity. Whether it really is of importance to them or not, sup-

pose the people of Japan feel it important that these eighty thousand

shall have certain privileges and rights in California. Suppose they

feel it important that they are discriminated against as compared

with others—that point of discrimination, by the way, was much sub-

merged in the remarks of Mr. von Kaltenborn—then what follows?

The state of mind of the Japanese is a fact, quite as much as the state

of mind of the Californians. If we are to be safe in our national

and international position, it is for the government of the United

States to decide as between those two. Because the people of Cali-

fornia think they have a grievance, and choose to take such a course

regarding it as may involve the nation in most serious difficulties

with another country, shall we say that the federal government can do

nothing about it? That would be an impotent conclusion.

A number of difficult legal questions have been brought up in

the papers of the morning. To meet those difficulties will require

much time as well as much thought, but a large part of the trouble

might be disposed of by some such measure as that proposed by Mr.

Husted of this state, in a bill that he has introduced in Congress.

The bill proposes that no state shall have power to enact legislation

discriminatory among aliens—not against aliens, but among aliens.

Some such legislation should be enacted. The United States ought

not to be at the mercy of any state that may take the notion to pass

legislation against a particular nation, and thereby bring our whole

country into trouble.

Mr. von Kaltenborn : The fact of discrimination as among aliens

was submerged in my paper only because of time limitations. It

was certainly not due to intention, because I intended to point out

this special fact as essential: To remove the point of this dispute,

we must realize that the discrimination complained of in the Cali-

fornia statute is not a discrimination peculiar to California or apply-

ing only to the Japanese. It is a discrimination inherent in the

naturalization law of the United States. Our naturalization law dis-

criminates against seven hundred million brown and yellow people.
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Now, if we can transfer the dispute from the sharp point which it

has reached in a single American state to the larger field of national

consideration, then following out my suggestion for a Pacific con-

ference, to an international consideration joined by all countries

which are thus discriminating—and every white man's country on

the Pacific is discriminating—then by such a conference—a confer-

ence which will represent India and China as well as Japan—which

will lack the acrimony of localized discussions, we shall approach a

solution of this grave issue.

Mr, Fabian Franklin : I do not wish to be put down as un-

friendly to the suggestion of a conference, but I very much wish

that the point I made might remain in the minds of those here

present. What Mr. von Kaltenbom proposes will be but the beginning

of a tremendous problem which may take years. Here is a single

thing which can be done, and which pro tanto will improve the situ-

ation. We should not allow any one state to complicate the problem

of discriminating or not discriminating, whatever it may be ; and that

is an object which can be speedily attained by the passing of an act

of Congress ten lines in length.

Dr. Ivenaga : I want to 'correct a misrepresentation of fact.

There are not eighty thousand Japanese residing in California alone,

as some speakers have said. Tliere may be about sixty thousand

in California. Eighty thousand is the whole number of Japanese

residing in the United States, with its one hundred million popula-

tion. Even among the eighty thousand perhaps twenty thousands

are transients. The number also includes, of course, women and

children, so that the number of those who are likely to apply for

naturalization papers is insignificant compared to the one hundred

millions of the American population. I cannot see why the United

States would not be able to assimilate that insignificant number.

Mr. Ma Soo, New York : I fail to see the utility of the commission

suggested by Mr. von Kaltenbom. If you assume that the Chinese

or the Japanese are lacking in assimilability, what is the use of

having a commission? If your aim is to convince the Japanese or

the Chinese that they are incapable of living the life of the white

man, then the Chinese or the Japanese, being self-respecting people,

will have no part in such a commission.
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Judge P. W. Meldrim, Savannah, Georgia: The statement that

each American state has the right to enact laws for the government

of its own territory cannot be questioned. We ought to understand

the matter clearly, and state the issue fairly. Each American state is

sovereign, and has the absolute right to enact laws determining the

tenure by which realty in that state is held.

I rose, however, simply to express the thought that we ought, in

a spirit of kindness, but none the less with firmness, to declare that

the principle just announced, is well settled; and that this declara-

tion should be made without our being deterred from making it by

any threat or fear of consequence.

Professor Hornbeck: After all, grant that there is prejudice

involved in this matter, and that there the issue in California and

other Avestern states lies. I regret the existence of race prejudice,

but the prejudice exists. Dr. lyenaga's correction of my statement

as to the location of the eighty thousand Japanese in the country

only emphasizes my point : Land ownership in California is a matter

of vital concern to only a handful of Japanese ; but it is a matter of

vital concern to the whole group of Califomians that they them-

selves shall be satisfied as to their environment. The first consider-

ation with us should be what conditions of life are going to be satis-

factory to our own people—so long as we do not injure others.

Peace of mind is as vital to satisfaction as is economic well-being.

Our legislation, both federal and state, withholds certain privi-

leges from natives of some countries ; it does not deprive them of

right. If this legislation is unwise, its amendment should be

brought about by a process of education and persuasion, not by

coercion.

Mr. Sidney L. Gulick : Mr. Chairman, may I add an item of

information which I think will be of interest? There were in this

country in 1910, 1358 naturalized Chinese and 483 Chinese who had

taken out their first papers. There were also 420 naturalized

Japanese and 387 Japanese who had taken out their first papers.

The stringent interpretation and application of these laws which

we have on our books began in 1906. That stringency was not re-

quired by an act of Congress, but by an interpretation of the law

by the Bureau of Naturalization.

Professor Hall : It is absolutely impossible that there should
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have been any naturalized Japanese or Chinese at the date specified.

The federal laws have never permitted the naturalization of either

Chinese or Japanese. There may have been a certain number of

Chinese and Japanese citizens born in this country, but they were

not naturalized citizens.

Mr. Gulick : I can give you the page and number of the census

showing that. (Census of 1910, vol. i, p. 1070).

Prof. Hall : I shall have to stand on my statement that the

census is in error in reporting any naturalized Chinese or Japanese

citizens. Their naturalization has never been permitted by the

federal laws, and, while it is quite possible that ignorant state minor

officials have issued papers to them in a few cases, such action, being

in violation of law, could confer no rights upon the recipients, who

did not thereby become citizens.
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DOLLAR DIPLOMACY AND IMPERIALISM '

FREDERIC C. HOWE
Commissioner of Immigration, Port of New York

THE European war has changed the United States from

a debtor to a creditor nation. We are lending billions

to the Allies, not only by the government directly but

through the great banking institutions at Wall Street as well.

Even prior to our entrance into the war economic forces were

driving us into the imperialism of finance which has proved so

disastrous to all of the greater powers of Europe. We were

lending money in large sums to Central and South America.

Our concession seekers were uniting with those of Europe in

the exploitation of Mexico. High finance had penetrated into

China and was securing concessions for the building of rail-

roads and canals, while our New York banks were opening

branches in South America and elsewhere as agencies for the

promotion of their interests.

Efforts have been made to identify the government and es-

pecially the State Department with dollar diplomacy ever since

the refusal of President Wilson to lend the support of this gov-

ernment to the Chinese six-power loan of 191 3. The attitude

which our government should take to concession seekers and

investors in weaker countries, was widely discussed during

the last presidential campaign, while the press and especially

the publicity agencies of Wall Street have been filled with

inspired articles insisting that this country must adopt the

diplomatic policies and grant the same kind of protection that

investors and concession seekers of England, France and

Germany enjoy.

The entrance of the United States into the war has altered

the situation somewhat. But with the ending of the war

and the competition for foreign investments which will ensue

1 Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science,

at the Chamber of Commerce, New York, June i, 191 7.
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the whole question of financial imperialism will be upon us

demanding an official declaration of policy.

Dollar diplomacy or financial imperialism is not to be con-

fused with international trade or international banking. For

trade is a function of the commercial rather than the banking

classes. It differs in no essential from domestic trade except

that it is carried on across national boundaries. And inter-

national banking is but an agency of international trade. The

new movement, which began in this country in a small wa}-

twenty years ago, is an activity of finance rather than of trade.

It is carried on by great banking houses, chiefly those in New
York. It consists in the loaning of money to weak nations or

to revolutionary governments; in the building of railroads,

canals and public-utility enterprises ; and in the development of

mines, plantations and other resources. Only incidentally

does trade or commerce enter into the program of imperialistic

finance. Closely allied with the lending of money and the se-

curing of concessions is the sale of munitions, which in all the

great powers has been carried on under the joint protection of

the government and the great banking and exploiting houses.

Financial imperialism had its origin in all countries in sur-

plus wealth seeking foreign investment. As the rates of in-

terest fell in England, France, Germany, Holland and Bel-

gium, the accumulated capital of those countries sought invest-

ment in countries needing investment. It flowed into Africa,

the Balkans, Turkey, South and Central America, and China,

where banking was under the control of the great banking in-

stitutions of Europe. For many years England and France

were almost the only lending and development countries.

The movement for imperialistic finance had its origin in

Egypt, into which country Great Britain and France poured

large sums of money from 1870 to 1885. It began with the

purchase of the control of the Suez Canal by Disraeli in 1875,

and during the next fifteen years nearly $450,000,000 was
loaned to Khedive Ismail, a spendthrift prince who contracted

colossal debts for his private expenses and for public enter-

prises, European contractors overcharged the Khedive from
eighty to forty j>er cent on construction work, and his creditors
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sometimes got as much as twenty-five per cent on their loans.

Of asingleloan of $160,000,000 in 1873 only $100,000,000 ever

reached the exchequer. In a few years' time $450,000,000 of

English and French money was poured into Egypt. The in-

terest rates were usurious. The Egyptians were taxed to the

limit of their capacity to pay. Internal troubles traceable to

excessive taxation threatened the payment of interest, and the

loan seemed insecure. English and French officials inter-

vened in the local administration, and finally, in 1882, ships

were sent to Alexandria, and the English occupation began.

This was the beginning of financial imperialism on a large

scale, and the division of the earth among the great creditor

nations. France was later crowded out of Egypt and turned

west to Tunis and Morocco. Tunis lost her independence, and

French, English and German interests turned their atten-

tion to Morocco as a rich field for investment. The Morocco

Incident, which nearly precipitated war in 191 1, was

primarily traceable to the conflict of bankers and conces-

sion seekers of these nations in that country. The Sultan, who

was a weak and spendthrift prince, was induced to borrow col-

lossal sums upon which he paid usurious interest. In seven

years' time the indebtedness of the country was increased from

$4,000,000 to $32,500,000. On this loan extortionate commis-

sions were charged; while the bonds were taken at a very low

rate. The customs revenues were passed into foreign hands to

meet the interest demands, and the internal taxes imposed upon

the natives to satisfy creditors and to meet local necessities led

to disafifection among them. In addition to the activities of

the bankers, German and French concession seekers secured

rights for the iron-ore deposit In the Sus Province, which were

claimed by the Krupps and Mannesmanns of Germany. These

grants were of great value to Germany because she was In need

of Iron ore. Other concessions for docks, railroads, banks and

other privileges were being sought by contesting nations, and

in 191 1 England, France and Germany were on the verge of

war over the diplomatic controversies which were traceable to

the attempts of these governments to protect their subjects and

their concessions in Morocco.
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The experience of Egypt and Morocco is the experience of

Persia, Turkey, South Africa, Central America, Mexico and

China. During the last forty years 100,000,000 people have

been made subject to the great powers of Europe, and 10,000,-

000 square miles of territory have fallen under the dominion of

England, France and Germany alone.

The lending of money was the primary cause of the pene-

tration into North Africa. The struggle for concessions ex-

plains the penetration into Persia, Turkey, South Africa and

Mexico. The war between Japan and Russia was directly

traceable to the refusal of the Czar and his ministers to aban-

don very profitable timber concessions in which the royal

family were personally interested and it seems now to be gen-

erally admitted that the South African War was traceable to

the activities of the gold and diamond-mine owners seeking

special privilege in the Transvaal. Persia was divided and

placed under the joint suzerainty of Russia and England, partly

as a political expedient to control the route to the East, and

partly as a result of the struggle among Russian, German and

English interests to control the transportation systems and oil

fields of that country.

The home governments of the greater powers become in-

volved in overseas exploitation because of the doctrine first

enunciated by Lord Palmerston about the middle of the last

century to the effect that the flag of the creditor nation fol-

lowed the investor. The issue arose over the claim of an al-

leged British subject in Greece, which was disputed by the

government of the latter country. The claim was referred to

the British Foreign Office and a British battleship was sent to

Greece to enforce the claim. Out of this action and the

principle enunciated by the British Foreign Office, the doc-

trine of extraterritorial rights became identified with interna-

tional law. It is a principle that has not been applied as between

the greater nations. It is applied only by a strong against a

weak nation. Under this doctrine, which has been accepted

by all the greater powers with the exception of the United

States, and which has been greatly amplified in the intervening

years, the occupation of territory all over the world has been
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justified. And as a result of this doctrine endless conflicts

have arisen between the powers ; for if the foreign office is jus-

tified in protecting a loan or concession against the borrowing

or concession-granting country, it is also justified in protecting

its claimants from any other power. During the last fifty

years endless diplomatic negotiations have been held by all of

the powers of Europe over conflicting rights in every section of

the globe. And when finally the history of the present con-

flict is written, it is probable that the irritations and conflicts

growing out of claims in Turkey, Asia Minor, Morocco, Persia

and elsewhere will be found to be one of its primary causes.

The European war has shifted the burden of overseas finance

to the United States. We have become the great creditor

nation. Nearly $5,000,000,000 has already been loaned di-

rectly to Europe, to South America, to China and Africa.

Surplus wealth, so-called, has made its appearance here, and

the lure of excessive interest rates has attracted the money of

America out of the nation into distant parts. And with the

beginning of overseas investments the demand arose for a

firmer foreign policy in dealing with weaker nations. This

demand is in direct ratio to the size of our overseas claims.

There is no doubt that the primary motive behind the demand

for intervention in Mexico was the fact that American claim-

ants possessed privileges, concessions and investments in Mex-

ico in excess of $1,000,000,000, or a sum greater by more than

$200,000,000—according to Consul- General Fletcher—than

the property and possessions of all the Mexicans combined.

Up to the present time President Wilson has declined to lend

his sanction to the doctrine that the flag follows the investor.

He has refused to sanction the Old World idea of extraterri-

torial nationality when weaker nations are involved. One of

his first acts upon taking office in 19 13 was to refuse support

and protection to American participants in the Chinese six-

power loan—a refusal which led to the withdrawal of American

bankers from the syndicate; but as a countervailing gain it

secured the aff'ection and confidence of China. For the action

of our government in this matter freed China from the demands

of the European bankers of the six great powers, and enabled
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her to secure a loan on much more favorable terms. It is

quite possible, too, that the assistance given China at this time

saved that country from bankruptcy and possible dismember-

ment by the powers which were seeking to enforce a loan upon

the government far in excess of her needs. For one of the

terms insisted on was that the Chinese customs and excise taxes,

the administration of her salt monopoly, and the control of the

auditing department should be placed in the hands of foreign

advisers, who v/ere to administer the revenue system for the

payment of the interest and principal of the loan. Had these

terms been acceded to and had China been divided into spheres

of influence, it is not improbable that China would have fallen

under the dominion of the great powers of Europe, as

Egypt, Persia, Tunis, Morocco and Turkey have.

One of the gravest questions to be decided by the peace con-

ferees on the termination of the war is the rights of weak

and dependent peoples which during the last fifty years

have fallen under the dominion of the greater powers. Shall

they, too, be given liberty? Shall autonomy be granted to the

African states and the Near East? Shall they be permitted to

administer their internal affairs and exclude foreign conces-

sionaries with as much freedom as the greater powers ?

So long as the financial and concession-seeking interests are

as powerful at home as they are today, they will be clamorous

for protection for their investments. They will insist upon a

great navy. They will urge their claims as they have done in

the past. They will not willingly submit to disarmament if it

means that the $40,000,000,000 of investments by English,

French and German people are to be left to such protection as

is offered them by the dependent countries.

The United States has not yet become seriously involved in

dollar diplomacy. Such overseas investments as have already

been made are for the most part in Mexico and Central Amer-

ica. We are able to deal with this issue with a comparatively

free hand. What will our policy be? Shall we blindly accept

the diplomatic traditions of Europe, secret diplomacy, the doc-

trine that the flag follows the investor, and with it all the con-

sequences of complications and wars which have followed this
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doctrine all over the world? Or shall we rather adopt the

democratic doctrine that the investor must take his own risks?

Shall we not insist that if he ventures forth into foreign fields

he has no right to demand that this country should police his

investments, should interfere with other governments, and as a

last resort should send American marines to collect his debts?

Should not democracy establish the doctrine that the flag is a

symbol of liberty rather than of subjection ; that it will safe-

guard liberty rather than destroy it; and that other peoples

—

no matter what their stage of development may be—have an

equal right with ourselves to establish and maintain their gov-

ernments free from outside interference?

Briefly, it seems to me this country should reaffirm the prin-

ciples laid down by President Wilson, and should definitelj''

declare that the State Department is closed against concession

seekers and those who would make use of the department for

the promotion of their private interests. The United States,

it should be stated, is not a collection agency ; we are not in the

insurance business. Moreover, our declarations and efforts

should be toward establishng and securing freedom for all na-

tions, be they in Europe or elsewhere; and especially for those

nations which have lost their freedom through the activities of

individuals and corporations engaged in overseas finance.

Political freedom is as priceless to the yellow race or the black

race as it is to the white. And the subjection of nations and
countries in the interest of exploitation has less to defend it

than any other claim of imperialism thus far put forth.
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TRADE, CONCESSIONS, INVESTMENTS, CONFLICT
AND POLICY IN THE FAR EAST ^
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IN a problem of practical politics we are concerned much

more with the nature of activities and instruments than

with their designations. Terms we must use, definitions

we may have, but of easy characterizations we need to beware.

Trade, the developing of concessions, and the investing of

capital are three forms of commercial activity. It is possible,

obviously, to differentiate them — in some respects. There

are, however, circumstances in which the three become so in-

timately associated that attempts separately to characterize the

transactions involved lead only to confusion and error.

"Trade" suggests an exchange of commodities; "concessions"

suggest an assignment of opportunities; "investments," a plac-

ing of capital. But in a transaction of any of the three we have

two parties or more, each seeking some profit or some advan-

tage, each giving and each getting something. In every case

we have contact. With contact we get the possibility of fric-

tion. The more nearly the parties involved stand on equal

footing—in economic and political strength and security—the

more likely is it that business relationships and transactions will

be satisfactory to both. The less there is of equality, and the

further the groups are removed from outside restraining influ-

ences, the greater the likelihood that one party will take advan-

tage of another—the consequence being some type of conflict.

When we talk of trade, concessions and investments we must

think of each not alone in terms of itself but also of its con-

comitants. One of the foremost of the concomitants of all

three is competition. We have the possibility of conflict

^ Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science, at

Long Beach, N. Y., June i, 1917.
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among competitors for each, as well as between the parties

to the transactions actually effected.

Trade pure and simple may give rise to either or both species

of conflict; concessions and investments are likely to. But the

fault is not that of activity ; it lies in the intent of the parties,

the methods of the transaction, and the use to which the ad-

vantages gained may be put. It is not the thing, it is its

abuse that leads to conflict.

For the purposes of the present discussion it will be necessary

to direct attention only to illustrations drawn from the modern

history of the Far East—almost exclusively from that of China.

Trade, without politics, without concessions, and without in-

vestments may lead to conflict. When the West went to the

East, the occidental pioneers were intent upon getting the most

possible and giving the least. Exploitation and monopoliza-

tion were cardinal principles. The Dutch and the Portuguese

abused the Chinese and Japanese and slandered and fought

with each other for the sake, as they conceived it, of individual

advantage in trade. When the English came, the Chinese, al-

ready persuaded that they should have nothing to do with a

third race of barbarians, refused the English offer of trade

—

and the first encounter of the two nations was one of arms.

The business which the East India Company built up at Can-

ton was one of trade pure and simple. But it ran counter to

Chinese law and it proved disadvantageous to China, econom-

ically and otherwise. On their side the Chinese made the life

of the foreign merchants so uncomfortable, and interfered with

the trade so vexatiously, that the English merchants finally

called upon their government for assistance. Trade, unfairly

conducted on both sides, led to war.

The concession is, of course, much more conspicuously and

more immediately associable with conflict than is simple trade.

But the desire for trade is frequently primary among the con-

siderations that lead to the taking of concessions. The meth-

ods by which concessions have been acquired and the manner

in which they have been used as instruments for furthering

political ends are what have brought them into disrepute. As

concession getting has been practised, we usually find groups
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from several states competing—with or without the assistance

of their respective governments—and employing all sorts of

instruments of pressure, even to threats" or employment of

force, to acquire what they wish.

The concessions taken in China have been many, various, and

subject to much abuse. Russia first secured a privileged po-

sition in the north in the matter of trade rights and frontier

duties. France then secured a reduction of duties in her favor

in the south, with a " first-aid " pledge if China should seek

to build railways. In 1895 France secured additional com-

mercial privileges in the south exclusively for French benefit,

with first call upon the right to assist China in mining opera-

tions in three provinces and the right to extend French-Anna-

mese Railways into China. In the previous year, 1894, the

British had secured a reduction of duties on the Burmese fron-

tier—but they now demanded as an offset to the new advantage

acquired by France that new trade-routes be opened in the

southwest and south.

These operations, together with the conspicuous breach made
in the principle of China's territorial integrity by the Chino-

Japanese War, paved the way for the general assault known
as the scramble for concessions. China, beaten in arms by

Japan, her weakness exposed, was forced during the next four

years, from 1894 to 1898, to grant almost anything and every-

thing asked of her. The most-favored-nation clause was used

by one nation after another as a lever for prying from the

Tsungli-Yamen compensations for each concession given any

other.

Russia, using a so-called Russian-Chinese bank and a so-

called Russian-Chinese Railway Company as instruments, se-

cured the right to build the Chinese-Eastern link, across Man-
churia, of the Trans-Siberian Railway. In connection with

this all sorts of privileges were accorded. France next secured

the non-alienation pledge respecting the Island of Hainan,

Great Britain secured a non-alienation pledge respecting the

Yangtse valley; Japan, a similar pledge respecting Fukien

province; Great Britain, the pledge that the Inspectorate-

General of Customs should remain in British hands ; France, a
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similar pledge regarding the directorate of the Imperial

Postal Service. Germany secured the lease of Kiaochow Bay,

special mining and railway-building privileges, and the right

of first aid for any industrial developments which China might

choose to make in Shantung province. Russia secured the

lease of the southern extremity of the Liaotung peninsula, to-

gether with the right to build a north and south Manchurian

railway line. Great Britain took two territorial leases.

France secured the lease of a bay and the right to build a rail-

way into Yunnan, and other lines to the West River. Japan

secured the opening of settlements exclusively for Japanese

subjects at six ports. Italy alone of the powers was refused

a concession which she asked. And Austria and the United

States ajjpear to have been the only great powers which had

asked for nothing and been given nothing.

The most objectionable feature of the concessions of this per-

iod was their political aspect. Each, either by express provision

or by the interpretation subsequently put upon it and enforced

by the favored foreign power, tended to abridge or destroy

China's sovereignty within the region affected. Each of the

holding powers henceforth considered some region or other

its sphere of influence. Some were inclined to prefix the

adjective exclusive. Within five years Russia had made

herself politically dominant in Manchuria. Before the year

1898 was ended, France had protested against negotiations then

proceeding for construction by British firms of a railway from

Canton to Kowloon, on the score that Kwantung province was

within the French sphere of influence. After 1905, Russia

and Japan closed Manchuria to railway investments, except

their own. In 1914, Japan prevented the introduction of

American capital, though in Chinese hands, into Fukien prov-

ince on the plea that Fukien is a Japanese sphere of influence.

These concessions went to individual nations. They were

of two sorts—territorial and industrial. Those which had to

do with construction provided for development by foreigners

of properties which were to be owned by foreigners and under

foreign control ; as, for example, the Russian, the German and

the French railways. It was this, together with the fact that
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these concessions were in most cases made to foreign govern-

ments, tliat has made these concessions subject to use—and

abuse—as political weapons, used against China and by various

nations against one another.

The concessions of the years 1894- 1898 were responsible as

were no other group of factors for the anti-foreign aspects of

the Boxer uprising of 1900, in the course of which the Man-

chu government sought by a single great coup to get rid of

foreigners and all their works. They made possible the Rus-

sian invasion of Manchuria. This led to the Russo-Japanese

War. This brought Japan on to the continent, paved the wav

for her annexation of Korea, brought Japanese interests into

conflict with occidental interests—including American—and

with Chinese interests. Political developments, one after an-

other, led to Japan's entry into the present war, followed by her

demands on China in 191 5, and the taking of more concessions.

A new question has been raised: what will be done at the con-

clusion of the war by way of re-establishing the balance of

power—now again upset—in East Asia?

The special concession, secured under pressure, made ex-

clusive, used as a political instrument and for individualistic

ends, is undoubtedly a cause of conflict. Nevertheless, conces-

sions properly acquired and honestly worked—without ulter-

ior political design—may be made to play a proper and legit-

imate part in the development of trade, to the advantage of all

parties concerned.

When we turn to investments in China, we have an enor-

mous field and a labyrinthine structure to explore. Invest-

ments have followed and have promoted trade, and they have

been a cause and a consequence of concession getting.

China first began to borrow money for governmental pur-

poses and to admit capital for the construction of railways and

for other extensive enterprises after the Chino-Japanese War.

Her first loan became the occasion for a conflict between the

British on the one hand and the French and Russians on the

other. Early railway enterprises occasioned a conflict between

the British and the Russians on the north, and another be-

tween Americans on one side and Belgians, backed by France
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and Russia, on the other, in Central and South China. In 1905

China tried to get back all sorts of industrial concessions, and in

some cases she succeeded—at considerable cost. In most cases

some new privilege had to be granted as a substitute for what

was recovered. China finally arrived at the determination

henceforth to endeavor to retain control in the areas into which

foreign enterprise was admitted; hence her newer policy of

accepting foreign capital and assistance but contending for

Chinese ownership and administration. The application of

this principle has had manifest results since 1908. It has not

affected the situation in Manchuria or materially affected de-

velopments under those of the older concessions which were not

recovered ; but in the realm of new developments, it has led to

the supplying of capital, materials and engineers from abroad

for the prosecution of enterprises, many of which have remained

Chinese. Concession getting has continued; but the conces-

sions have been of a type—with a few exceptions—not so

immediately dangerous to China.

The competition for railway-building concessions and for

loans has been keen, and political pressure has constantly rein-

forced, if not inspired, the efforts of concessionaires and inves-

tors. Capital which has not had some active official backing

has had little chance.

One of the best examples is to be found in the history of the

Hukwang Railways' loan. American capital, with a perfect

legal claim and good moral and political reasons for insisting

on participation in this loan, would not have been admitted by

the British-French-German combination had not President

Taft played a forceful part and insisted that American money

be given its rightful place. The United States had already

been approached by China with a tentative request for $300,-

000,000 in another connection. American banks had actually

entered into negotiations for a loan of $50,000,000 for currency

reform. After the American government had made good our

claim of right, and American capital had been admitted to the

railways' loan, the American banking group shared the cur-

rency loan with the British, French and German groups, and

the two loans were contracted for by the four-powers group
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then formed. The American government did not even insist

upon appointing an American, according to the right which

had originally been conceded, as China's financial adviser.

Since 1905, the French and the Russians have secured rail-

way concessions which bring their interests into conjunction in

West China. Belgium has secured concessions which run east and

west in the Yangtse valley. Japan, by the agreements of 191 5,

has penetrated Central China. We now find no less than seven

powers holding concessions in this region. The British sphere

of influence has not been kept intact, and Great Britain has not

attempted to maintain an exclusive position within this, her

so-called sphere.

Four countries at least have sought to make some conces-

sions and investments the basis for the assertion of exclusive

rights and the starting point for the development of political

programs. Some concession agreements have contained highly

insidious features in the form of secret supplementary provis-

ions which are brought to light only at a moment when they

may be used most effectively for the purpose of preventing or

destroying competition. In some cases the intimate association

of the economic and political forces of a concession-holding

state, both for the most part in the hands of the same few per-

sons, have given the enterprises of that state unwarranted ad-

vantage. In one case at least, a considerable immigration of

persons accompanies the introduction of capital and industrj'

—thus multiplying the points of contact and of possible friction.

It should be apparent, then, that we are not warranted in

generalizing as to the good or evil consequences of concession

taking and investments. Each case should be considered on

the basis of its own character and merits.

We come now to the question of policy. While we are

interested in what ought to be, in what might be an ideal, we

are most concerned with what may be, what is practically

possible within the immediate and the near future. The deter-

mination of a policy calls for full consideration of past and

present conditions, with constant reference to the nature of the

factors involved. We must think of states, peoples, govern-
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ments, diplomatic methods, capital, commercial and political

ambitions as they are. Change in some there may be soon,

but not in all, and in many cases not radical change.

Foreign trade will continue—and will increase. Surplus

capital will accumulate, and its export from various countries

—including the United States—will continue. The question

for the statesman becomes: how may we improve the condi-

tions under which competition takes place ; what steps can we

take to diminish the possibilities of conflict?

It will be useful to pass briefly in review the policies, in-

formal and formal, which have been in force with regard to

China since occidental contact became of consequence.

During the early years of the Canton trade, the French,

English and American merchants found it possible and con-

venient substantially to co-operate and to pursue a harmon-

ious and common course in making representations to the

Chinese. When the legations were opened at Peking, the

first American minister, Anson Burlingame, took the lead in

shaping a political co-operation which endured for a decade

after he had returned to the West as China's special ambas-

sador. A deviation occurred when at the making of the

Chef00 treaty Sir Thomas Wade failed to take his colleagues

into his confidence. The next few years witnessed a gradual

falling apart, and with 1885 there began a distinct era of in-

dividualism. Individualiacn attained its extreme development

between 1894 and 1898 when the Chinese diplomacy of the

European powers committed itself to the taking of conces-

sions on every hand, and the staking out of " spheres of in-

fluence."

It was just after this " scramble " that the United States first

assumed territorial responsibilities in the Pacific, and, at a

moment when the commercial and political future of China was

in absolute doubt, Secretary Hay came forward with the re-

quest to the powers that they pledge themselves to the principle

of equal opportunity for the commerce of all comers in their

respective spheres of influence. In the next year he came to

the aid of China and played boldly for the peace of the Far

East by securing pledges of the powers to respect the terri-
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torial integrity of the delinquent empire. Since then the

open-door policy—which includes the two features of equality

of opportunity and the territorial integrity of China, has been

the one fixed principle in American far eastern endeavor.

As we have sought under the Monroe Doctrine to prevent

interference which would undermine the political status quo in

the western hemisphere, so under the principle of the open door

we have opposed—in theory at least—activities tending toward

new alterations of the territorial status quo or toward inter-

national complications, either political or commercial, in China.

The protection of weaker states and the prevention of the es-

tablishing at their expense of conditions which would be a

menace to ourselves and to peace have been our motives in

both policies.

Until the Russo-Japanese War, the United States, Great

Britain and Japan co-operated in support of the open door.

After the war Japan developed a new interpretation intelligible

to and soon approved by Russia. Great Britain, allied with

Japan and preoccupied with affairs elsewhere, acquiesced. The

United States made intermittent and increasingly ineffective

inquiries as to activities and intentions.

There was a period just before 1909 when the complexities

of the far eastern situation seem to have been neglected at

Washington in favor of interest in South America. But in

1909 there came a revival of American official effort to ren-

der the open-door policy effective. Dollar diplomacy, so

called, much misunderstood, and generally abused, sought in

the Americas to strengthen our influence, and in the Far East

to revivify the open-door principle and make equality of op-

portunity a reality. Through loans and through investments

in raihvays. President Taft and Secretary Knox thought to hold

open the narrowing door and to substitute action for words in

our efforts oh China's behalf.

Whether the suggestion originated in Washington or in

Wall Street does not greatly matter. The currency loan and

the neutralization proposals bear Vvdtness to the fact that the

administration was not seeking advantages for America ex-

clusively. That the major projects were opposed and were de-
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feated was due to no inherent fault in the proposals themselves.

It but served to show how concessions in the hands of certain

other powers were used to the disadvantage of China and the

exclusion of competitors.

The Chinchou-Aigun railway project was a legitimate busi-

ness proposition—for the advantage of China along with that

of the concessionaires. It involved the co-operation of Ameri-

can capital, English engineers, and Chinese administration and

ownership. The Knox proposal for the neutralization of Man-

churian railways could have been put forward only by a gov-

ernment which was playing a straightforward game. Had it

been accepted, the plan promised much for the ultimate ad-

vantage of every country interested in the economic develop-

ment of China and caring for the peace of the Far East.

The United States was unable to put through the neutral-

ization scheme, for three reasons : We had not sufficient eco-

nomic anchorage in the region concerned ; we had no intention

of using or threatening to use force; we were left in the lurch

diplomatically in quarters where we had been led to believe we

would have support.

Diplomacy, we shall probably all agree, needs reforming.

It needs a new code of morals and a new set of rules. The

greatest evil of the present system is not that it is conducted by

individuals rather than by nations, but that it is played like a

game of cut-throat auction bridge, rather than—as is often

popularly and erroneously declared— like a game of chess.

Chess is played on an open board, with no chance for deceit or

lying; diplomacy is not.

Satisfactory diplomacy, democratic control or not, we shall

not have until we shall have established a code wherein the

word of a statesman is given upon the honor of his state, and

when the word of one state to another is equivalent to the

same among gentlemen.

In 1 910 we gave up the struggle in Manchuria and concen-

trated our attention upon loan projects. President Taft's in-

sistence had won for American capitalists our rightfiiil partici-

pation in the Central China loans, and the four-powers con-

sortium was formed. We were taking part in the development
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of a new form of co-operation. Japan and Russia were ulti-

mately admitted to the loaning group because it was conceived

by the governments already committed to the principle of

common action that it would be best to avoid the hidden conflict

of interests which refusal to admit them would involve. Thus

was formed the six-powers consortium.

In 191 3 the new administration in the United States with-

drew its support from the American banking group, and this

group in turn withdrew from the six-powers syndicate. A
very considerable number of well-informed and unprejudiced

observers have felt that our government's action was due to a

mistaken view of the facts of the situation, together with undue

apprehension as to the possible effect of this co-operative finan-

cial activity upon China's future and upon America's freedom

of action—not to mention questions of domestic policy. The

withdrawal of the American group left American influence in

the Far East greatly diminished. It was felt that we had re-

pudiated our own traditional policy of co-operation, that we
could not be depended upon, that we had committed ourselves

to a stay-at-home program, and that American trade and

foreign investments would henceforth receive no official

support.

Almost simultaneously with this withdrawal there came

the acute renewal of the Japanese controversy on this side of

the Pacific; and the attitude which Japan assumed developed

on the part of our government an apprehensiveness which has

persisted and has kept Washington upon the defensive to this

day. It might be said that from 191 3 until recently the United

States has been in no position resolutely to maintain other

than a negative policy. Be that as it may, the State Depart-

ment has contented itself with the making of essentially non-

committal affirmations of our continued adherence to the open-

door principle.

A possibility with regard to China which challenges and

which must have American attention has recently been sug-

gested by the proposal put forward, unofficially but obviously

with official approval, by Baron Shibusawa : that America and

Japan should co-operate in the economic development of China.
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A similar suggestion which Count Okuma had made earlier to

Great Britain, that British capital and Japanese brains should

form an alliance for the exploitation of China, was not favor-

ably received in England. Until very recently no proposal

for American-Japanese co-operation in that field could have

been considered with other than misgiving.

But after February 191 7, the situation in the Far East

greatly changed. The Russian Revolution gave a new char-

acter to the Russo-Japanese combination which, developed

under the leadership of Japan during the past ten years, was

consummated in July last. The entry of the United States into

the war has put us in an entirely new position. We have re-

cognized that we can no longer cling to the illusion of our

isolation. We are co-operating with other nations for com-

mon ends. We shall soon be reasonably strong in a military

sense. We already have arrived at supremacy in financial re-

sources. We are now in a position where we may make bold to

have a voice again and to take part effectively in the affairs of

the Far East.

Japanese statesmen have sensed the significance of the new

turn of events. The Terauchi government has recently af-

firmed in an entirely new tone its devotion to the principles

of equality of opportunity and territorial integrity and its

desire to see the commercial development of China made a

matter of interest and participation for the powers which have

capital to invest. It is also being declared in Japan that con-

cessions hencefortli must be of a non-political character.

Now if ever is the opportune moment for us vigorously and

in a practical way to reaffirm our interest in the open-door

policy. We have never repudiated it. We can not give it up

;

we should not if we could. The enforcement of the open-door

policy is of vital importance to the maintenance of the Monroe

Doctrine. The closing of China's markets, the absorption of

China's territory within the customs boundaries of any or sev-

eral foreign powers would diminish the opportunity for trade

of others in the Far East, and in proportion as that oppor-

tunity may be diminished, competition for the trade of South

America will after the war increase. This would add to the

(615)



92 CONFERENCE ON FOREIGN RELATIONS [Vol. VII

likelihood of complications in the western hemisphere and be-

come a menace to the Monroe Doctrine.

China offers the greatest existing field for commercial and

industrial development. We desire that the markets of Asia

remain open. Great Britain is with us in this. The value to

her of the open door in China is greater in its immediate aspects

than it is to us. China also wants the open door; it is to her

advantage to have equality of opportunity for all comers to

her markets. We should be able to count upon British and

Chinese co-operation.

Our actual investments in China do not at present total a

large sum. Our trade there has not increased as consider-

ably as it should have in recent years. Our shipping on the

Pacific has languished. Our trade with Japan has increased,

but it will not continue to do so in a constant ratio. We have

been furnishing raw materials to Japan which Japan has sold

in the form of finished products to China. But we are be-

coming more and more a manufacturing people. We shall

be inclined more and more to seek the total profit from the

combination of the raw materials and the manufacturing pro-

cess. The importance of China's markets to us is an import-

ance of the future. It should be our object to prevent the

closing of markets which we shall desire before many years

to have at our disposal.

China needs capital. She must get it, she is eager to have

it. She has repeatedly asked it of us. Without capital she

cannot develop her resources. Upon the development of her

resources depends the increasing of her power to sell and to

buy. Upon this depends her economic and probably her

political salvation. All this means that there must be invest-

ments—capital from abroad. But investments in China re-

quire, under existing conditions, the giving and taking of

concessions, with a certain amount of foreign supervision.

There is nothing inherently evil in the process. The thing

that is desirable is that investments and concessions—those on a

large scale at least—^be subjected to regulation. The present

evil lies in absence of regulation, in extreme individualism.

There should be regulation through a group of governments

—including the Chinese—on a basis of co-operation.
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That trade and capital will seek markets, that far-sighted

individuals or groups will invade a region where rich re-

sources lie undeveloped, is inevitable, as inevitable as has

been migration to our western prairies. The question is not,

is this a good thing; ought it to be? The practical question

is, how ought such activities be carried on ; how may they be

regulated? To say that capital should not be allowed to go

abioad, or should not be protected if it does go abroad, is to

emphasize the very lines—national lines—which the same per-

sons who take that view declare to lie at the root of inter-

national strife.

But if, permitting capital to go abroad, we are to protect

it, the nation, through the government, should have something

to say both as to the circumstances under which it shall go

and as to the conditions affecting the competition into which

it enters. If we choose to regulate the investor, we must have

a definite, consistent and continuing policy as to what shall be

the relationship between the government and the capital which

goes abroad. To participate in the determining of the con-

ditions of competition, we must be economically intrenched in

the region which is the field of competition.

We wish three things in the Far East, and these are the

limits of our policy: equal opportunity, justice and peace. We
can do nothing toward assuring these by merely asserting our

indifference to what happens to American dollars which do not

heed the suggestion that they stay at home. We must con-

sider the disposition and temperament of our own people. We
are a young, virile, self-confident, wealthy, idealistic, mission-

arily-inclined race. We are confident of our fitness and abil-

ity to compete in the markets and to participate in the coun-

cils of the nations. Our people never have stayed at home

through fear of getting themselves into difficulties abroad.

We are of pioneering stock. We will not forbid capital to go.

It will go. It is going into China now, without governmental

assistance—officially, without regulation, without specific guar-

antee of protection. What do we intend to do, what may it

be presumed that we will do if the individualistic activities

of other nations result in its being subjected to injustice? A
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policy of laissez jaire, laissez aller is the very thing calculated

to continue the existence of conditions wherein situations may
arise that will bring us into such conflict as we seek, by doing

nothing, to avoid. We can have influence only when we are

in things, but not overwhelmed by them. We should put our-

selves in a position where we can vote large blocks of stock

in the financial councils of the powers which are in continuous

session in Peking.

Various powers have at one time or another secured from

China promises—in treaties or contracts—of whose ultimate

possibilities the Chinese have had, at the moment of the making,

no conception. Subsequently, when to their advantage, these

powers have brought out and used these pledges. At the

same time, repeatedly, these same powers have claimed im-

munity from the binding force of various pledges of their

own, made to or with regard to China, on the plea of " altered

circumstances." What is sauce for the goose is not sauce for

the gander; but it should be. If other powers are to escape

because of altered circumstances from the obligation of pledges

inconvenient to themselves, surely China too ought not be held

to conditions which have been agreed to under the representa-

tion that they would be to the advantage of all concerned, new
circumstances having brought it about that their enforcement

is to the disadvantage of some and to the unfair advantage

of one or two parties only. Various of the old far eastern

agreements should, by international agreement, be legislated

out of existence. There should be a cleaning of the old slate,

with its entries of individualism. There should be new agree-

ments, entered into by all the interested powers, drafted on

the principle of fair play for all, with full respect for the

rights of all, and establishing effective limitations upon the

hitherto assumed right of each state, because independent, to

act independently and with a view to its own peculiar and

selfish interests,

Japan declares that her China policy is " commercial " only.

Much evidence might be introduced to show that it is that,

and much to show that it is more than that. At the con-

clusion we should have proved nothing. Now the Japanese

come inviting co-operation. Can we accept this invitation?
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There are those who warn against " predatory nations."

The Chinese have a way of buying off predatory individuals

or putting an end to their depredations by giving them occu-

pations at once gainful and legitimate. Might we not con-

sider the possible application of this principle in dealing with

what are suspected of being predatory nations? Where na-

tions have opposed our policies, might it not be possible to

win them to acceptance of the principles which we advocate,

by making it more profitable for them to work in accordance

with than contrary to these principles?

The form of co-operation which the Japanese have actually

proposed—unofficially—suggests an informal partnership in

which Americans would be expected to supply capital and

leave it to Japan to do the investing in China. To this there

have been raised, and there stand obvious objections. It

might be possible, however, to consider the invitation in prin-

ciple and offer amendments to the plan proposed. We could

say : We welcome the suggestion of co-operation. The Chinese

are asking for capital and for assistance in engineering and in-

dustrial enterprises. The two go together. We are interested

in bona fide commercial undertakings on a non-political basis.

Let our opportunity be made equal to yours, let the idea of

exclusive appropriation of opportunities within spheres of in-

fluence be given up; we will lend you money, and you and

we may enter the field on equal terms. There is more than

room in China for all the capital and all the expert assistance

that can be supplied by both of us and by others. We will put

capital at your disposal if you will in return freely concede

the right of our investors and entrepreneurs along with yours

and those of other nations to share in such opportunities as the

Chinese may be willing to assign to them. This would be co-

operation without partnership, mutual helpfulness without pre-

judice to the rights and interests of others.

In whatever effort we may make to lead away from the

vicious and discredited practices of individualism which have

prevailed, we should avoid alignments which tend to substi-

tute competition by groups, for these would merely intensify

rivalries by decreasing the nunaber and increasing the strength
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of the competitors. We should either stand alone or en-

deavor to establish a combination in which the opportun-

ity to participate shall be open to all. We should offer our

capital only where we are assured that it will not be used to

further political ends of which we do not approve. If we

think to avert rather than to precipitate conflict, if we are seri-

ously interested in the problem of developing China's resources

with a minimum of friction, we must work for something more

promising than a new application of the old individualistic

principle.

This suggests nothing short of general, that is, extended, in-

ternational co-operation for the placing of capital in China.

To the question, might not concessions and investments in

China be subjected in both their political and their financial

aspects to international agreement and control, the answer

comes :
" This was tried in the case of the six-powers con-

sortium, and it failed." True. But the failure of an experi-

ment does not demonstrate the futilit}^ of a principle. The

first flying machines did not fly, and federal alliances have

been known to fail.

Under ideal conditions, free competition in the Chinese in-

vestment market would probably be the best system. But free

competition there has not been and does not seem likely to be.

The staking out and development of spheres of influence has

not produced harmony. Bilateral affirmations of devotion

to the principles of the open-door policy have not ensured

equality of opportunity. Political partnerships have not as-

sured commercial peace—even between the contracting parties.

The financial consortium has been tried, but not with a care-

fully constructed plan, and only under unfavorable conditions.

What we know of the experiences and the causes for the

failure of the six-power consortium might go far toward sug-

gesting things to be done and things not to be done in the

attempt to devise a better form of co-operation. One of the

greatest obstacles to its success was the fact that some govern-

ments and some groups of capitalists were intent upon the

maximum of immediate advantage to themselves, with little

thought of the general interest, and with utter indiff"erence to
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the wishes and the susceptibilities of the Chinese. If it could

be understood once for all that there is room in China for the

capital of all who wish to invest and that ever}^ nation will

profit more through the adoption of a common and fair policy

than any one can by pursuing the past methods of political

competition and aggression, a new era would dawn.

Effective international co-operation in the Far East would

require a common acceptance instead of particular applica-

tions of " dollar diplomacy." It would require frank co-

operation on the part of the governments of those states which

have capital for foreign investment. Through the co-operat-

ing governments, the capital which goes from any or from all

could be directed and controlled in its migraton^ activities.

Each state would still be free to make its own decisions as to

whether and how its government should approve the export

of its own capital. Co-operation should begin at home, but

the state should control. As a group, the co-operating states,

including and with the consent of China, could determine the

distribution and guarantee the security of capital accepted for

Chinese enterprises.

The joint regulation suggested need not be made to apply

in all cases; it might be limited to major, to large-scale enter-

prises. The actual carrying-out of any given constructive en-

terprise might be allotted by the group to nationals of one or

another country^—including the Chinese. Administration of

special securities, where required, should be subject to an inter-

national personnel, after the model of the Chinese Customs

Service. It should be understood that no concession should

be taken and no investment be made which had not the ap-

proval of the Chinese government.

Small enterprises might be considered in a separate class

and perhaps not be subjected to joint regulation. The following

principle, however, should be made to apply in all cases, both

for old and for new, for large and for small investments : In

case of controversy or conflict involving the necessity for inter-

vention, such pressure as may need to be brought to bear shall

be decided upon by the co-operating powers jointly, or by an

international court, and shall be directed against the Chinese
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government only, or with its consent against whoever may be

the offender.

Unquestionably, many difficulties stand in the way, and many

problems would have to be solved for such a proposal to be

accepted and to succeed. It is not within the province of this

discussion to suggest a detailed plan—that would have to be

worked out by statesmen and financiers ; for present purposes

the desire is to emphasize the principles of co-operation and

regulation.

The United States is in a position where she may, if she

chooses, take the lead in a movement for the formulation of a

co-operative policy. The responsibilities of opportunity and

capacity are upon us. If we wish to make our ideas and ideals

prevail, we must first combine the forces which constitute the

instruments of our own influence, and then secure co-operation

between these instruments and similar instruments of other

nations. Co-operation of some sort must take the place of in-

dividualism, both in internal and in international affairs.

If there is any region in the world today in which it is

practicable to attempt the experiment of a league of forces,

economic and political, for the preservation of the peace, that

region is to be found in the field w^hich has long been a battle,

ground of trade, concessions and investments—the Far East
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PROPERTY RIGHTS AND TRADE RIVALRIES AS
FACTORS IN INTERNATIONAL COMPLI-

CATIONS'

GEORGE E. ROBERTS

Assistant to the President, National City Bank, New York

IT is no startling pronouncement to say that property rights

and trade rivalries are the chief factors in international

complications. It is no more than to say that interna-

tional intercourse is responsible for international complica-

tions. If the peoples of the several nations were cut off from

all intercourse with one another, obviously no differences, dis-

agreements or complications would arise among them, but as

soon as they begin to have business relations, differences will

develop, as they develop among people of the same country.

Foreign trade and investments are entered upon for the

same motives, and are justified by the same considerations of

public interest, as domestic trade and investments. There are

mutual economic gains to be realized by trade between peoples

of different countries. The differences of climate and natural

resources make an exchange of products desirable, and besides

these there are differences in what we may call the genius of the

peoples, in their natural aptitudes, and in their development.

The peoples of every country of the earth should be better off

because there are other countries and other peoples with whom
they can have intercourse and trade, just as the people of any

given country are better off because there is diversity of na-

tural resources and of individual taste and talent within that

country. Modern facilities of transportation and communica-

tion greatly increase both domestic and international inter-

course, and put them more nearly on the same basis. There

result, of course, more opportunities for disputes and what are

1 Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science, at

the Chamber of Commerce, New York, June i, 1917.
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here called complications, but the remedy clearly is not in any

policy which would make the difficulties of intercourse greater,

or which would tend to keep the peoples of the world apart,

but rather in policies which would tend to bring them to-

gether, promote intercourse between them and establish or-

derly methods of settling the misunderstandings and disagree-

ments which inevitably arise.

The weakness of the international situation is in the fact

that there have been no established and recognized tribunals

for the adjudication of international disagreements; none at

least until recently, and as yet the court at The Hague, al-

though a hopeful beginning, is without the sanctions and au-

thority that are necessary to make it an important factor in

international relations. We have domestic courts to enforce

rules and order upon the business community, and men can go

ahead in business with confidence that if they can show good

faith and clean hands they will be protected in their rights by

public authority. International transactions, on the other

hand, are in a field where there is practically no formal law

or procedure. Diplomacy to a great extent takes the place of

judicial procedure; treaties and special agreements govern, and

all the undesirable results of a state of primitive, unsettled,

anarchistic society are realized. Where there is no estab-

lished order or authority, and, instead of having established

conditions to which all must conform, everybody must negotiate

for himself, it is inevitable that the strongest will get the best

terms, and that there will be rivalries, jealousies, enmities and

eventually spheres of influence, or, in other words, tacit agree-

ments to recognize one another's predominant interests in cer-

tain fields or territories. No other class is so much interested

in public law and orderly government as the weak; the strong

are able to take care of themselves. Moreover, the rivalries of

the strong, their efforts to maintain themselves against one

another, their efforts to secure to themselves every privilege

which by any possibility may be obtained by a rival, tend to

make them even more aggressive toward the weak than they

would be if they were dealing with the weak alone. The

latter become a minor factor in a struggle between rivals.
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In the earlier years of railroading in the United States,

when there was no public regulation of railroad rates or ser-

vice, and down until comparatively recent years, so long as

regulation was ineffective, special rates and rebates were com-

mon ; indeed, at one time they were so common that it was the

rule instead of the exception for a shipper of any consequence

to make his own bargain as to rates. The business man sought

special rates not so much because he wanted an advantage

over his competitors as because he could not survive if they

had an advantage over him. The transportation situation

was in a state of anarchy from which no shipper alone and

no railroad alone could rescue it. As a rule, business men

and railroad officials were alike glad to get out of it. It was

necessary for the government to establish the rules for uni-

form treatment, and so in the field of international rivalry there

has been almost a state of anarchy, and it is desirable to es-

tablish some authority able to determine general rules which

all must observe.

International investments are the natural corollary of inter-

national intercourse and international trade. Some countries

are farther advanced industrially than others, and it is mutually

advantageous that they shall supply the more backward nations

with railroads, docks and other public utilities, and take their

pay by the only means practicable—to wit, in government

bonds, or by becoming in a greater or less degree the pro-

prietors or creditors of the enterprises. Such transactions

create international investments. This is what critics call

the " exploitation " of one country by another. It was under

" exploitation " of this character, at the hands of England,

Holland and the other countries of Western Europe, that the

development of the United States was so rapidly accomplished,

until it is now in position to " exploit " other countries in turn.

In this manner New England "exploited" the Middle West and

the Middle West "exploited" the Far West and the Middle and

Far West overflowed into the Canadian Northwest, and have

been " exploiting " that region by developing its resources.

And across the other border there has been an " exploita-

tion " of Mexico, of which more has been said, although the
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processes and results were the same. There was an opening-

up of the dormant resources of the country and an installation

of equipment and facilities, creating new demands for the labor

of the country, with the result that in the neighborhood of

all these scenes of " exploitation " wages doubled and trebled.

The more capital went into Mexico, the greater was the com-

petition for labor and the more independent and ambitious the

laborers naturally became. At the time of the outbreak of the

revolution the big smelting companies which were operating

in both Mexico and the United States claimed that, based upon

efficiency, and as related to the unit of product, wages were

as high in the industrial centers there as on this side of the

line. The larger American companies established schools in

the communities where they were located, with teachers from

the United States, and the results were noticeable in the appear-

ance of the children. It was no uncommon thing to see

father and mother barefoot, and with the mother's head per-

haps enveloped in a shawl, while their children wore hats and

shoes. New ideas were permeating Mexico, regeneration and

development were in progress. Conditions were far from

ideal, no doubt, but ideals were developing and constructive

forces were at work. The humblest people of Mexico were

coming into contact with the civilization of the outside world.,

and it may be that the stimulating influence of this contact was

a factor in bringing on the revolution. One may agree to this

and still deplore the revolution because it stopped the steady

and orderly course of progress and engulfed the country in

misery and ruin.

It is perhaps pertinent here to say that reports to the effect

that American interests in Mexico were in any way responsible

for the disorders there, that they were taking sides with or

against any of the factions, or that they have plotted against

the sovereignty or independence of Mexico, are to be dis-

credited. There are, or were, a great many x\merican inter-

ests in Mexico, and nobody can speak for all of them, but it

is safe to say that the larger interests which are usually in

mind when American interests there are mentioned, such as

the mining, smelting and oil interests, have never asked for
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anything but that they be allowed to pursue their business un-

der the laws of Mexico and that protection be given for the

lives of their employees and their property. They have re-

ported the murder of American citizens and the violation of

property rights to the United States government, as they had

a right to do, and as it was their duty to do, but any represen-

tations that they have conspired for the annexation of Mexico,

that they have attempted to dictate how the United States

should assert its rights, or that they have violated the pro-

prieties of their dual relationship to Mexico and the United

States, are untrue. No other people in this country have been

so anxious for the restoration of friendly relations between

the United States and Mexico as they.

The effect of constructive investments which develop the

natural resources of a country and create new demands for its

labor are well understood in all new countries. All countries

eagerly invite them. There is no city in the United States

which does not give a hospitable reception to outside capital,

and the same is true of other countries. When the Pan-

American congresses are held in this country, the mission of

ever>' delegate from Latin America is to invite capital to come

down and develop his countr}^

It is a superficial view of international investments to re-

gard them as beneficial only to the capitalists who make them.

It has been to the advantage of all the people of England that

English capital has been invested in foreign countries. It

has enlarged the industries of England and brought cheaper

food and supplies to the countr\^ Better economic results are

often obtainable by investments in a new country than in an

old one. The construction of railways in Western Canada

has done more to increase the food supply than could have

been done by any investment of British capital at home. It is

in the interest of the whole world that new sources of food

and raw materials shall be opened up. It has been beneficial

to the millions everywhere that foreign capital has increased

the supply of food from Argentina and Brazil, and the supply

of copper and nitrate from Chile, of tin from Bolivia, of rub-

ber and tea from Asia, and of copper and silver and oil from
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Mexico. This is the orderly, inevitable process by which in-

dustrial progress spreads from country to country, and the

benefits of increasing wealth are diffused throughout the world.

Professor Hornbeck has given a correct and sensible account

of the negotiations relative to the proposed six-power Chinese

loan, so far as the bankers of the United States were related

to it. I am in a position to say that the bankers of New York

did not seek an interest in that loan, and did not care to be

interested in it. They were indifferent because bankers do

not buy bonds to keep themselves; if a bank should invest

all its resources in bonds which it could not sell, it would be

in no position to meet the shifting demands of its customers,

and it would soon be out of the banking business. Bankers

buy bonds to sell, and the bankers of New York did not think

there was a market for Chinese bonds in this country.

The government at Washington, however, was interested

in the Chinese situation. Our government has stood for the

open door in China, and knowing that China was about to

negotiate a large foreign loan in Europe, and realizing that

this would give the countries participating special claims to

consideration in Chinese trade, and probably lead to their

obtaining a more intimate position in Chinese affairs than a

non-participating country, it conceived the idea of having

American bankers participate in the loan. The purpose was

to obtain for this country the right to a seat at any council

table at which Chinese affairs were under discussion. Our

government acted in this matter upon the advice of the Ameri-

can diplomats most experienced in Asiatic affairs; it solicited

the interest of the New York bankers, and asked of the Chinese

government that American bankers be allowed to participate.

That is the history of how New York bankers became associated

in the negotiations.

As to the charge that the bankers attempted to make the gov-

ernment of China take a much larger loan than it wanted, the

charge is untrue. The largest sum mentioned, $300,000,000,

was originally named by the Chinese government. The dif-

ferences between the Chinese government and the bankers were

over the restrictions which the latter desired to put upon the
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expenditure of the money. The bankers felt a sense of re-

sponsibility, of obligation, both to the public to whom the

bonds were to be sold and to the Chinese public, to see that

the money was properly expended. They wished to make

sure that the money would not be wasted, either through a

lack of business experience on the part of the government or

otherwise. In short, they sought to create safeguards against

precisely the abuses which have been named here as occurring

in Egypt, where a great debt was created with little to show

for it. That was the whole purpose of the " control " feature

to which objection has been made.

It is desirable that these investments by the advanced coun-

tries shall be made, that this spread and diffusion of wealth

shall occur, that the waste places shall be developed, and that

the production of those things which minister to the comfort

and well-being of mankind shall be increased. But there are

difficulties attendant upon it, growing out of the mingling of

races and civilizations strange to one another and of different

degrees of culture; difficulties, too, growing out of the rivalries

of nations and their eagerness to obtain access to new supplies

of food and raw materials, out of their desire to be able to

pay for them with their own products, and to be assured that

they will not be excluded from them by the strategy of a rival

country.

Among the difficulties are those arising from the instability

of governments, resulting from a lack of experience or de-

velopment among these backward peoples in the science of so-

cial organization and government. They do not always un-

derstand the importance of social order, of stable and per-

manent policies, and of the sanctity of agreements. The de-

velopment of modern industry requires long-time investments,

and there must be a fair assurance of security from public dis-

order and injustice, or the investments will not be made.

Under the circumstances, it is natural and proper, when an

investment in a foreign country suffers unjust treatment at the

hands of the government of that country, or fails to receive

the protection which governments are expected to give, that the

investors shall appeal to their home governments for help;
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and it is natural and proper that under such circumstances the

home government shall make representations in their behalf.

It is a recognized obligation of all governments to interest

themselves in behalf of their nationals when traveling or so-

journing outside the home country, to the extent of protecting

them in the rights which are guaranteed by existing treaties.

It is one of the fundamental purposes for which governments

are established and for which they make treaties.

There is a passage in the life of Paul of Tarsus that is per-

tinent to this

:

And as they bound him with thongs, Paul said unto the centurion

who stood by : Is it lawful for you to scourge a man that is a Roman
and uncondemned?

When the centurion heard that he went and told the chief captain,

saying : Take heed what thou doest, for this man is a Roman.

Then straightway they departed from him which should have ex-

amined him ; and the chief captain also was afraid, after he knew that

he was a Roman, and because he had been bound.

And they loosed him from his bonds! And from that day

to this time, when we have actually entered upon the greatest

and most costly war of our histo<ry, because the rights of

American citizens beyond our borders have been violated,

every government which has held up its head among the

nations of the world has acknowledged that its claim upon the

citizen for loyalty involved an obligation on its part to give

protection to the citizen in his just rights.

This obligation to protect the citizen abroad goes so far

that no government will even allow a citizen to bargain away

the right of appeal. Certain countries have passed laws pro-

viding that concessions and property rights are granted to

foreigners upon the condition that the latter agree to rest

their rights wholly with the courts of that country and under

no circumstances to appeal to their home government, under

penalty of forfeiture, but the leading countries of the world,

including the United States, decline to accept such legislation

and such agreements as binding. They hold it to be contrary

to their own public policy to allow their citizens thus to pledge
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away their rights, just as the courts of this country hold to be

void an agreement by which a workman releases his employer

from liability for personal injuries. The rights of an Ameri-

can citizen abroad are of concern to the American people; and

the government does not wish such rights to be impaired.

Moreover, there is a principle involved which is broader than

mere jealousy for the interests of one country, the same prin-

ciple which is involved in our contention that neutral citizens

have the right in time of war to travel in belligerent merchant

ships. We maintain the right of international intercourse upon

the solid ground upon which all individual rights and national

rights must at last rest—to wit, that its exercise by all peoples

is in the interest of civilization and for the good of the world.

There is a moral obligation upon the inhabitants of every

country to become a part of the international community, to

fit themselves for membership in it and to make such contribu-

tion as they can to its welfare. The right to occupy a portion

of the earth's surface is not absolute; it is undoubtedly quali-

fied by a proper consideration for the general welfare. The

right to private property in land is vigorously challenged, and

must be justified at last upon the theory that the interests of

the community are best served by the assurance of continual

possession which ownership gives. In England the govern-

ment has just been authorized by an act of Parliament to

enter upon land which is not being tilled by the owner, or

which is being inefficiently tilled, and take charge of its cul-

tivation, and that action is consistent with the theory that on

the whole the largest production is to be obtained through the

policy of private ownership.

The same principle applied to the international community

would require the inhabitants of every country to make some

reasonable use of the natural riches which are in their pos-

session. It would be an unreasonable assertion of the right of

possession to maintain that the North American Indians would

have been entitled to occupy this continent forever without

development. And so where the population of a country is so

backward in capacit}^ for government that the country is domin-

ated by the arbitrary' wdll of a few, or where for the same
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reason it seems impossible to maintain that state of order which

is the first requisite of industrial progress, it becomes a fair

question whether the outside world is not justified in imposing

some authority or government. It is idle to argue over the

abstract right or advisability of any people following a policy

of isolation and non-intercourse with the rest of the world.

We must assume that international intercourse is inevitable.

and seek to establish safeguards for it and to make it an

agency for world progress.

It may be agreed that a very delicate question is raised

when one nation or people sets up a claim to exercise author-

ity over another, but, as we have seen, these claims arise in-

evitably if intercourse and trade exist between the more ad-

vanced nations and those which are more or less undeveloped

in the experience of organization and government. Moreover,

on account of the competitive relations existing between the

advanced nations, their political as well as commercial rivalries,

their suspicions and fears of one another, in short, because of

the unsettled and anarchistic state of world organization,

the pressure upon the weak and backward peoples is increased.

Their situation is undetermined ; there is a probability that they

will come under the influence or domination of some stronger

power, and perhaps become a colonial dependency, with pre-

ferential trade relations. These probabilities are bound to be

a subject of concern to the responsible ministers of all coun-

tries, who are charged with safeguarding the interests of their

peoples. So long as a considerable portion of the world, in-

cluding regions of great natural wealth, is in this unsettied

state, and there is no responsible world organization to deal

with the situation in a judicial manner, and with a view to

promoting the common good, this clash of interests will occur.

The countries which encourage their citizens to seek invest-

ments and trade abroad and back them up most effectively, v/ill

lead in the development of the backward countries.

It is the general rule of international law that persons

living or doing business in a foreign country must accept the

laws and administration of that country^ and not claim, any

advantages or preferred treatment over its own people. In
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the event, however, of treatment which is palpably unjust and

discriminatory, diplomatic representations are justified, and

are resorted to by all countries. It does not follow that a

government will support its citizens in unreasonable claims, or

that diplomatic representations are to be backed up by military

power. That is very unusual and presumably such action is

taken only where very serious injustice is threatened. The

presumption always is that a fair settlement can be reached.

Thomas F. Bayard, secretary of state of the United States,

in 1886 said that application to the State Department of this

country for redress against the supposed injurious actions of a

foreign judicial tribunal must be based upon one of two

grounds

:

( 1 ) Undue discrimination against the petitioner as a citizen of the

United States in breach of treaty obligations ; or

(2) Violation of those rules for the maintenance of justice in judi-

cial enquiries which are sanctioned by international law.

The exhaustion of local remedies is considered a necessary

condition precedent to recourse to diplomatic interposition, but

the home government will take cognizance of complaints made

by its citizens that they have been denied justice in foreign

courts. Hamilton Fish, secretary of state, in 1873 said:

Foreign governments have a right, and it is their duty, to judge

whether their citizens have received the protection due to them pur-

suant to laws and treaties.

James G. Blaine, secretary of state, in 1891 said:

Where the question is presented whether the government of a

country has discharged its duty in rendering protection to the citi-

zens of another nation, it cannot be conceded that that government

is to be the judge of its own conduct.

Secretary of State Bayard said in 1887:

This department has contested and denied the doctrine that a

government may set up the judgment of one of its own courts as a

bar to an international claim, when such judgment is shown to have

been unjust or in violation of the principles of international law.
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Where an issue of this kind arises between two sovereign

states, one affirming that its courts have fairly adjudicated a

case, and the other maintaining that there has been a denial of

justice, the only means of settlement is by voluntary composition

or arbitration, or by coercion. Such cases seldom arise be-

tween the advanced nations, but as between a weak and back-

ward nation and one of the advanced group, it has sometimes

happened that peremptory demands have been made and en-

forced by seizing territory or taking possession of sources of

revenue. These cases have usually been over defaulted gov-

ernment obligations.

As a result of such cases, Dr. Luis Drago, minister of for-

eign affairs of Argentina, in 1902 promulgated a doctrine since

known as the Drago Doctrine, which virtually proposed to the

United States the adoption of a corollary to the Monroe Doc-

trine, to the effect that "the public debt (of an American

state) cannot occasion armed intervention, nor even the actual

occupation of the territory of American nations by a European

power."

It may be noted that the Drago protest was against the use

of armed force in the collection of public debts and not against

diplomatic interposition. Dr. Drago expressly stated that he

did not intend to make his doctrine a defense " for bad faith,

disorder, and deliberate and voluntary insolvency."

Dr. Drago failed to obtain a complete adoption of his pro-

posal by the United States. Secretary Hay's response, v.-hich

Dr. Drago characterized as one of " cordial evasion," quoted

from President Roosevelt's message of 1901 to the effect that

" we do not guarantee any state against punishment if it mis-

conducts itself, provided that punishment does not take the

form of the acquisition of American territor\^ by any non-

American powers," but added an unequivocal approval of

arbitration of claims growing out of alleged wrongs to in-

dividuals.

The government of the United States has been confronted

by a number of perplexing cases arising out of the indebted-

ness of the republics of Central America, Haiti and San Do-

mingo, and its own desire to maintain the integrity of the
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Monroe Doctrine. President Roosevelt stated the general situ-

ation and the attitude of this government in a message to Con-

gress in 1905, from which the following extract is made:

Our own government has always refused to enforce such con-

tractual obligations on behalf of its citizens by an appeal to arms.

It is much to be wished that all foreign governments would take

the same view. But they do not, and in consequence we are liable

at any time to be brought face to face with disagreeable alterna-

tives. On the one hand, this country would certainly decline to go

to war to prevent a foreign government from collecting a just debt

;

^n the other hand, it is very inadvisable to permit any foreign

power to take possession, even temporarily, of the custom houses

of an American republic in order to enforce the payment of its

obligations, for such temporary occupation might turn into a per-

manent occupation. The only escape from these alternatives may

at any time be that we must ourselves undertake to bring about

•some arrangement by which so much as possible of a just obligation

shall be paid. It is far better that this country should put through

such an arrangement rather than allow any foreign country to pay

debts of an improper character under duress, while it also insures

honest creditors of the republic from being passed by in the inter-

est of dishonest or grasping creditors.

In 1906, Elihu Root, secretary of state, in written instruc-

tions to the delegates of the United States to the Pan-Ameri-

can Conference at Rio de Janeiro, said:

It has long been the established policy of the United States not

to use its armed forces for the collection of ordinary contract debts

due to its citizens by other governments.

It is doubtless true that the non-payment of public debts may

"be accompanied by such circumstances of fraud and wrongdoing

or violation of treaties as to justify the use of force. This gov-

ernment would be glad to see an international consideration of the

subject which shall discriminate between such cases and the simple

non-performance of a contract with a private person, and a reso-

lution in favor of reliance upon peaceful means in cases of the lat-

ter class.

Secretar}^ Root recommended that the Rio Conference bring

the matter formally before the conference at The Hague. The
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Rio Conference passed resolutions accordingly, and the United

States delegation at The Hague, on instructions from Mr. Root,

as secretary of state, brought forward a proposition to the

eifect that the use of force for the collection of contract debts

is not permissible until after the justice and amount of the

debt, as well as the time and manner of payment, shall have

been determined by arbitration.

General Horace Porter took charge of this proposition, and

made the principal address in its support. After several

amendments to his original draft, the conference by a vote of

39 in favor and 5 absentions (Belgium, Rumania, Sweden,

Switzerland and Venezuela) adopted the following convention

—a few states making special reservations :

The contracting powers agree not to have recourse to armed force

for the recovery of contract debts claimed from the government of

one country by the government of another country as being due to

its nationals.

This undertaking is, however, not applicable when the debtor

state refuses or neglects to reply to an offer of arbitration, or, after

accepting the offer, prevents any compromis from being agreed on,

or, after the arbitration, fails to submit to the award.

These quotations show the attitude of the United States and

the general state of public opinion upon the subject down to

the date of the outbreak of the present European war. As a

general rule the mere inability of a country to meet its obli-

gations, either in the payment of its debts or in the preservation

of domestic order, has not been considered as a sufficient reason

for peremptory action. Deliberate denial of justice or pro-

tection, or diversion of funds pledged to a specific purpose, are

the usual grounds for a threat of force.

It is clearly desirable that the world shall be organized for

the judicial treatment of all questions arising out of interna-

tional relations, in order that they may be disposed of upon

universal principles of equity, and with a view to protecting

and promoting friendly intercourse and the general good of

the entire international community. There is ground for hope

that the alliance of the chief democracies of the world in the
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present war will lead to a permanent organization for this

purpose, into which exQYy nation which gives evidence of good

faith may be ultimately admitted.

Such a scheme, however, to be assured of permanency, re-

quires a more general understanding than prevails at present

of the fundamental truth that the real interests of all peoples

are naturally complementary and harmonious instead of anta-

gonistic and conflicting. There is room enough in the world

for all, and the different peoples may contribute to each other's

prosperity. The prosperity of a country, as of an individual,

does not consist in getting wealth away from others, but in

co-ordinating its efforts with the efforts of others so that the

aggregate production is increased. It is a mistake to think

that a country is poorer for what it imports in a normal ex-

change of products with other countries, or that there is oc-

casion for concern and jealousy in the fact that another coun-

try has a larger trade in certain quarters. No country can

have all the trade of the world; at best it can do no more than

keep its people fully employed; that is the limit upon its pro-

duction. On the other hand, the consumption of every coun-

try in the long run keeps pace with its production ; the rise of

wages in Japan since industry has developed there under mod-

ern conditions, and the increased importations of the country,

are an illustration of this fact; so that whether production is all

consumed at home or partly exported in exchange, the pro-

duction of one country does not in any general or final sense

curtail the production or interfere with the opportunities of

other countries. It is by observing single features of trade

that the competitive idea is over-emphasized. The production

and consumption of the world would both be increased if the

resources and industries of all countries were harmoniously

integrated.

It is, however, not to be supposed that an era of universal

free trade can be suddenly inaugurated. The established in-

dustries which give employment to great numbers of people

could not be suddenly and radically disturbed without disaster,

and the instinctive desire of nations to be independent at least

in the essentials of national life is too firmly fixed to be quickly
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overcome, particularly following this war. The danger is that

the war may confirm the old impulse, and give a new impetus-

to the desire of every people to be self-sufficient and to have

no relations with others except by selling to or receiving from

them a limited list of strictly non-competitive goods.

The chief obstacle to a more co-operative organization of the.

productive forces of the world is the fear that the peoples have

of each other, and their consequent unwillingness to trust

each other or be dependent upon each other. They distrust

all proposals and arrangements which involve such depend-

ence, and there is no way of changing this mental attitude but

by gradual enlightenment, which, as it grows, enables men in

increasing degree to understand one another, have confidence

in one another, see the common interests, and work together

for the common good.
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TRADE AND PROPERTY RIGHTS IN WAR TIME'

SIMEON E. BALDWIN

Ex-Governor of Connecticut

THIS conference has had a busy week. It discussed at

Long Beach, under the leadership of Justice Hughes

and President Butler, the general subject of the future

of international law, and of the appeal to law as contrasted with

an appeed to war. It followed this by a consideration of the

relations of our government to other governments ; and now it

has come back to the great center of American commerce to

talk of international complications arising from the claims of

individuals against governments, touching property rights,

trade licenses, investments and concessions. Such complica-

tions are often the father of war; always the children of war.

Frequent reference has been made at this conference to the

success of the experiment of uniting in a federal congress in

1 781 all the self-governing democracies then existing in

America. The Continental Congress also did something more

for the country than to provide machinery for its own good

government. Through Jefferson and Franklin it early took a

long step forward in the regulation of our foreign relations in

time of war. It declared the policy of the United States to be

to make war injure the interests of private individuals as little

as possible. It negotiated one treaty, founded on that prin-

ciple, which is still in force. That was our treaty with Prussia

in 1785, the last great work of Benjamin Franklin. As it

came from his hands committed to the doctrine of " free ships,

free goods," it was the most liberal and advanced treaty be-

tween nations for the regulation of their trade relations, known

up to that time in the history of diplomacy. Germany, as the

successor of Prussia, has not disputed that it controls her rela-

tions with us at the present juncture.

1 Introductory remarks as presiding ofificer at the session of June I.
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One of its provisions, renewed in 1799 and again in 1828,

is this

:

If war should arise between the two contracting parties, merchants

of either country then residing in the other shall be allowed to remain

nine months to collect their debts and settle their affairs, and may-

depart freely, carrying off all their effects without molestation or

hindrance; and all women, and children, scholars of every faculty,

cultivators of the earth, artisans, manufacturers, and fishermen, un-

armed and inhabiting unfortified towns, villages or places; and in

general all others, whose occupations are for the common subsistence

and benefit of mankind, shall be allowed to continue their respective

employments, and shall not be molested in their persons, nor shall

their houses or goods be burned or otherwise destroyed, nor their

fields wasted by the armed force of the enemy, into whose power

by the events of war they may happen to fall; but if anything is

necessary to be taken from them for the use of such armed force,

the same shall be paid for at a reasonable price.

As the Treaty of 1828 has not yet, I believe, been denounced,

these provisions may not improbably be the subject of much

diplomatic discussion when we are again at peace.

The changes in foreign investments here during the past

three years have been enormous. There have been large

voluntary sales ; there have been more forced appropriations of

one kind or another of the property of enemy's subjects, by

and for the government at war with their sovereign. Out of

such events and out of concessions to foreigners which have

been impaired or revoked must come in the future many claims

for pecuniary compensation. The discussion of the general

subject is to occupy our closing session.
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H. A. OVERSTREET

Professor of Philosophy, College of the City of New York

IN the rich material that has been presented to us this morn-

ing two lines of thought have been pursued which have

not always been kept clearly apart. Let me indicate

what these two lines of thought have been and point out the

salient issues to which they lead.

In the first place, the discussion has concerned itself with the

relation of investors (individuals and groups) to the foreign

countries—in the main, the backward countries and dying em-

pires—in which investments have been made. In the second

place, it has concerned itself with the relations of the investing

groups within the several advanced countries to each other.

Out of these two lines of thought two very different sets of

problems have arisen. There has appeared to be some dis-

agreement among the speakers in the treatment of these prob-

lems; but I think that on reflection we shall find that the dis-

agreement has been more apparent than real, that the speakers,

as a matter of fact, were simply addressing themselves to

different issues.

With respect to the first line of thought—the relation of in-

vestors to the countries in which the investments are placed.

It was said, and said rightly this morning, that investments

have not in all, or even in most cases been made for the benefit

of the backward countries. There has been, in large measure,

what has been called " exploitation." Now exploitation is a

word of double meaning. We may exploit a problem in the

sense of finding out what is in the problem ; we may exploit a

territory in the sense of finding out and bringing out what is in

that territor}^ In this respect, as several of the speakers

1 Address delivered at the National Conference on Foreign Relations of the

United States, held under the auspices of the Academy of Political Science, at

the Chamber of Commerce, New York, June i, 191 7.
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pointed out, investment has unquestionably been a good thing

for backward countries. Without investment, in the sort of

economic world in which we live today, the backwafd coun-

tries would undoubtedly still, in large measure, be as backward

as they ever were. With investment, these countries have

been enabled to enjoy somewhat of the fruits of civilized pro-

gress. In this sense, therefore, investment in the backward

countries has been a beneficent type of enterprise. With that,

I think, we should all agree.

However, I think we should all equally agree that invest-

ments in the backward countries have not always been above

suspicion of doing a great deal of harm to the people of the

countries in question. One remembers the highly usurious

rates of interest charged the Egyptian government by the Eng-

lish lenders, interest that had to be made good by means of

taxes that weighed crushingly upon the native population.

One remembers the partition of Persia by Russia and Great

Britain, a partition growing directly out of the interests or

apparent interests of British and Russian investing groups.

It is a case of clear record, I think, that by reason of the type

of financial diplomacy employed in the Persian situation, a

very promising rising of the Persian people was suppressed

;

and Persia is now a forlorn dependency, held in the grip of

creditor nations. One remembers the reprehensible type of

exploitation in the Congo region. So one might go on. If

we are perfectly frank with the matter, we must agree that

investments have been both good and bad, and that the prob-

lem of our world today is to support the good type of invest-

ments and to get rid of the bad type.

Leaving that line of thought for a moment, let us pass to

the second—the relation of the investing groups in the several

advanced nations to each other. Mr. Howe, in his paper, made
the clear-cut statement that wars have been created by finan-

cial groups. That, I think, is a statement which w^ould be

challenged by a number of persons ; and I suppose that the

value of a discussion of this kind lies in the clarifying of such

an important issue. If it is indeed true that modern wars have,

in the main, been caused by financial groups, or, to put it in
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reverse order, if the relations of the investing groups of the

several nations have been such as to cause irritations and con-

flicts that have eventuated in war, then I think we have found

a ver}^ important clue to the kind of settlement that must be

made at the end of this war if a lasting world peace is to be

assured.

I believe that Mr. Howe is fundamentally right in his con-

tention. To the popular mind wars are still at root either

racial or political. To the mind, however, which penetrates

to causes, modern wars are essentially economic. Take, for

example, the Russo-Japanese War. That war—to the popu-

lar mind a fight between races and governments—^vvas in reality

a war brought about to protect the considerable investments

in the rich forest lands of the Yalu which had been made by a

clique of Russian noblemen, including the Czar. The Russian

army went into the war—half-heartedly enough, perhaps, but

nevertheless—believing it to be a war of the Russian nation

against the Japanese nation. They were fighting, so they

thought—and so we thought—for Russia's " national " inter-

ests. As a matter of fact, if we look at the matter quite clearly,

it was for the interests of a small controlling group of capital-

istic noblemen that they were fighting.

This case is, I believe, typical. I need not pursue the mat-

ter by going into the economic issues of the Anglo-African

war, the Balkan Wars, the war in Tripoli, the war-that-might-

have-been over the Morocco crisis, and so on. It seems clear

to me that the fundamental cause of modern wars has been the

competition of small capitalistic groups controlling the gov-

ernments of the several nations, and enabled, by reason of that

control, to have at their command both the services of the for-

eign offices and the power of the army and na\y.

The upshot of this whole discussion then is this: granted

the beneficence of certain types of investments; granted the

evil of other types of investments; granted, in addition, the

fact that we have not only the evil of certain types of invest-

ments themselves but also the evil of groups in the several

nations competing with each other under the cloak of " na-

tional interests," and we have the modern situation. If this
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is, indeed, the modern situation, and if, in it, we find the tap

root of our international evils, the simple question is, how are

we going to change the situation in such manner that the evils

which we now so widely deplore shall be eradicated?

Let us remind ourselves again of this : if we consider our

difficulties today to be fundamentally political, we shall seek

one kind of world reorganization ; if we consider our difficul-

ties fundamentally racial, we shall seek another kind of re-

organization ; if, however, we consider them fundamentally

economic, we shall seek quite another kind of reorganization.

Therefore if this picture of the international situation which

has been painted for us this morning is a true one—and I think

it is—we shall be induced to search for a type of world re-

organization that is essentially economic.

What shall that be? The major difficulties in the whole

situation have been the struggle of competing groups of finan-

ciers to control investment areas in the backward countries and

dying empires—to open the doors of privilege to themselves

and to close them to the groups from other nations. The escape

from these difficulties, quite simply, lies in the complete re-

pudiation of the principle that any group or set of groups

shall have the right, with the aid of their national government,

to control or monopolize areas of investment. Take the case

of Morocco. Had Morocco been kept perfectly open to all

investors—French, German, English, American and so on

—

all that rattling of the sabre that amused our cartoonists so

hugely and that made statesmen grave, all the parleying and

bluffing and sending of warships, all the secret dealings be-

tween France and England would have had utterly no ex-

cuse for being.

The crux of the whole matter, then, is precisely here: the

investment areas of the world must be free. In other words,

we must have free trade not only in the sense of a free ex-

change of commodities, but in the sense of free and equal

investment privileges.

Now the securing of such an international open door for

investments is not so difficult a matter as one might suppose.

I find that the thought of most people about internationalism
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is that of an organization of a great world state. That is a

pretty large thing to engineer; and one may be pardoned for

doubting whether it will be achieved at the end of this war.

But if one reads the actual history of the internationalizing

process, one gets quite a different conception of what the next

steps in world organization are to be. For instance, take the

International Postal Union. Most of us are not consciously

aware of its existence ; and yet there it is, working constantly,

keeping this world together in an international way, perform-

ing one of the most far-reaching and essential tasks that there

is in the world. What is this International Postal Union, after

all? It is, in point of fact, a small section of international

government. It has its specific tasks to fulfill, its specific in-

ternational interests to conserve. It is international govern-

ment, in short, within a specific sphere. Take, again, sanita-

tion. In the old days there was absolutely no international

regulation of sanitation. Ships and railroads might come and

go, carrying with them the seeds of disease and pestilence.

Today we have an International Sanitation Commission mak-

ing the laws and enforcing the laws of international health

regulation. This again, is a case of international government

within a specific sphere. Again, we have in Europe, or did

have before the war, an international railway commission

to organize all those matters which concern inter-nation rail-

way traffic. We have in Rome an international institute of

agriculture. We have international commissions for the regu-

lation of telegraph and radiograph services.

This is the way in which the international state has been

growing into being—through the organization of commissions

for the performance of special tasks in international govern-

ment and administration. If we are wise, we shall expect,

after this war, no sudden, large organization of an international

state. We shall rather look to the continuation of the same

kind of process which has been so successful in the past.

What then is to be the next step in the development of inter-

national government? Unquestionably, if we take the true

course, it will be the formation of an international com-

mission whose function it will be to organize this as yet un-
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organized—really anarchic—matter of foreign investments;

an international commission which will have for its specific

task keeping investment fields open on free and equal terms

to investors of all countries. Such a commission will look

upon " spheres of influence " and " privileged concessions
"

very much as national commissions now look upon interlocking

directorates and secret rebates. But not only will it have this

task of freeing fields for equal investment; it will have the task

also of scrutinizing all investments in baclcward countries to

the end of determining whether they are made in terms that

are decent and human or in terms that rob and oppress.

It is only a small step in advance then that the world need

take in order to rid itself of what has, in the past few decades,

been the most potent cause of wars. It needs no magnificent

creation of an all-embracing commonwealth. It needs simply

an extension of the kind of organization that has been achieved

in the fields of postal service, sanitation, railroading, tele-

graphy etc., into this trouble-breeding field of foreign in-

vestment.
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